
 

 

MEMORANDUM OF RECOMMENDATION 

To the Request for Proposal/Qualifications for 

Lebanon Westside Park 

 

The Lebanon Westside Park Project Selection Committee (“Committee”) submits this Memorandum of 

Recommendation to the Lebanon Parks & Recreation Board (“Board”) to memorialize the Committee’s 

recommendation that the Envoy Developer Team be selected to enter into a scoping period for the 

Westside Park Project (“Project”). 

The Committee evaluated proposals and qualifications submitted in response to a Request for 

Proposals/Qualifications (“RFPQ”) issued pursuant to Indiana Code § 5-23, utilizing a Build-Operate-

Transfer (“BOT”) procurement process.  The Committee complied with all applicable notice, evaluation, 

and procedural requirements of IC 5-23 and the RFPQ. 

In response to the RFPQ, the Committee received six (6) complete proposals. The Committee conducted 

a thorough review, evaluation, scoring, and interview process in accordance with the criteria outlined in 

the RFPQ.  Based on that process, the Committee determined that the Envoy Team was the highest-ranked 

proposer. 

The Committee’s recommendation is based on, among other factors, the Envoy Developer Team’s 

demonstrated experience with BOT-procured projects under Indiana law, positive references related to 

prior public construction projects, demonstrated knowledge of public-sector construction budgeting and 

project delivery, and the proposal’s inclusion of a zero-cost scoping period. 

Accordingly, the Committee recommends that the Board approve the selection of the Envoy Developer 

Team for the limited purpose of entering into a scoping period to further define the scope, design, budget, 

and financing for the Westside Park Project.  Selection for the scoping period does not constitute approval 

of a final development agreement or authorization to proceed with construction and is not a 

recommendation to award a BOT agreement under IC 5-23. 

If, at the conclusion of the scoping period, the developer has not satisfactorily completed the required 

deliverables, the Lebanon Parks and Recreation Department and the City of Lebanon reserve the right to 

terminate the scoping process and discontinue the RFPQ process, as permitted by law and the RFPQ. 

 

_______________________________    Dated this ___day of ________, 2026 

Signature 

Westside Park Project – Selection Committee 

• Mathew Gentry 

• Kevin Krulik 

• Keith Campbell 

• John Messenger 

• Derek Warren 

• Jessica Lollar 

4th             March



 

    

LEBANON WESTSIDE PARK PROJECT SCOPING AGREEMENT  

  This Lebanon Westside Park Project Scoping Agreement (the “Agreement”) is entered into 

as of the ___ day of _______, 2026 (the “Effective Date”), by and between Envoy, Inc., an Indiana 

corporation, (the “Offeror”) and the City of Lebanon, Boone County, Indiana, an Indiana 

municipal corporation (the “City” and jointly with the Offeror, the “Parties” and each a “Party”) 

on the following terms and conditions:  

  

RECITALS 

 

 WHEREAS, on December 3, 2025, the Board of Park Commissioners of the City of 

Lebanon, Indiana (the “Park Board”) adopted the provisions of Indiana Code (“IC”) 5-23 (the 

“Act”) and authorized the City Engineer to issue requests for proposals and qualifications 

(“RFPQ”) under the Act to study the development, construction, financing, and/or transfer of 

projects that meet the purposes of the IC 36-10-4 (the “Park Act”) and establish a committee for 

each RFPQ to formulate an opinion and make recommendations for consideration by the Board at 

future public hearings under the terms of the Act (the “Selection Committee”); and 

   

 WHEREAS, on or about December 11, 2026, the City, on behalf of the Park Board, issued 

a Request For Proposals and Qualifications “To Develop, Design And Construct The Westside 

Park For The City Of Lebanon At The Site Of The Former Lebanon Street Garage At 1301 

Lafayette Avenue Through A Public-Private Partnership Agreement” (the “Westside Park 

RFPQ”); and 

  

 WHEREAS, pursuant to the Westside Park RFPQ, the City sought Offerors to, based on 

the City’s existing master concept plan for the City’s Westside Park to be located at 1301 Lafayette 

Avenue (the “Project”), develop, design, construct, operate and  transfer the Project, all pursuant 

to a public-private agreement between the City and the winning offeror in accordance with the Act 

(the “BOT Agreement”); and 

    

 WHEREAS, in response to the Westside Park RFPQ, Offeror submitted its response to the 

Westside RFPQ (“Offeror’s Response”), and  after satisfying the procedural steps included in the 

Act, the Selection Committee for the Westside RFPQ determined that said Offeror is reasonably 

susceptible of being selected for a BOT Agreement; and 

 

 WHEREAS, accordingly, the City and Offeror desire to enter into this Scoping Agreement 

to further define the scope, design, budget and financing for the Project; and 

 

 WHEREAS, upon completion of the Scoping Services described herein, the Park Board 

and the City shall determine whether to recommend the Offeror for a BOT Agreement or terminate 

the RFPQ, in accordance with the Act; and 

  

  WHEREAS, any capitalized term not specifically defined herein shall have the meaning 

ascribed to such term in the RFPQ; 



 

  2  

   

  NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of 

which are hereby acknowledged, City and Offeror agree as follows:   

  

1. RECITALS.  The representations, covenants and recitations set forth in the foregoing 

recitals are material to Scoping Agreement and are hereby incorporated into and made a part of 

Scoping Agreement as though they were fully set forth in this Section 1.  

 

2. MUTUAL ASSISTANCE.  The Parties agree, subject to further proceedings required by 

the Laws (as defined herein), to take such actions, including the execution and delivery of such 

documents, instruments, petitions and certifications, as may be necessary or appropriate, from time 

to time, to carry out the terms, provisions and intent of Scoping Agreement and to aid and assist 

each other in carrying out said terms, provisions and intent.  

 

3. SCOPING SERVICES. Offeror shall provide to the City Scoping Services in 

consideration and as a material inducement for City’s consideration of Offeror for a BOT 

Agreement and the additional consideration described herein, Offeror shall deliver, complete or 

cause to be completed all services, work and components thereof described in Section 6 of this 

Scoping Agreement to the City’s commercially reasonable satisfaction, including, without 

limitation, completing the design and budgeting process for the Project (collectively, the “Scoping 

Services”).  

 

4. TERM. This Agreement shall commence on the Effective Date and shall continue for a 

period of six (6) months from the Effective Date unless otherwise agreed in writing by all Parties 

or sooner terminated pursuant to Section 13 (the “Term”). 

 

5. DEFINITIONS.  

  

City Fees shall have the meaning given in Section 13. 

 

Claims shall mean claims, liabilities, damages, injuries, losses, liens, costs, and/or expenses 

(including, without limitation, reasonable attorneys' fees); provided that in no event shall Claims 

include consequential or punitive damages.  

  

Concept Plan shall mean the concept master plan for the Project, completed by V3 Companies 

LLC, as depicted in Exhibit A.   

  

Construction Drawings shall mean one hundred percent (100%) complete construction drawings 

with respect to the construction of the Project.   

  

Construction Schedule shall mean the portion of the project plans comprised of the construction 

schedule, which Construction Schedule shall reflect Substantial Completion no later than a date 

mutually determined by Offeror and City.   
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Cure Period shall have meaning given in Section 15.    

  

Design Development Documents shall mean detailed design development documents for the  

Project, which documents are consistent with the Concept Plan.  

 

Event of Default shall have the meaning given in Section 15. 

 

Force Majeure shall have the meaning given in Section  17.D. 

  

Disbursement Request shall mean a written request and certification for payment submitted by 

the Offeror to the City, which request and certification for payment shall: (A) be prepared by the 

Offeror; (B) be accompanied by: (i) a properly completed AIA Document G702 (Application and 

Certificate for Payment) (or such other application and certificate that is substantially similar in all 

respects to AIA Document G702) certified by the Offeror; and (ii) the associated properly 

completed AIA Document G703 (Continuation Sheet) (or such other application and certificate 

that is substantially similar in all respects to AIA Document G703), with the description of the 

work therein; (C) include a detailed summary of the costs included in such Disbursement Request, 

and (D) include all related invoices, lien releases, and/or other information reasonably necessary 

to establish the accuracy of the information set forth in the request and certification.    

  

Laws shall mean all applicable laws, statutes, and/or ordinances, and any applicable governmental 

or judicial rules, regulations, guidelines, judgments, orders, and/or decrees, including without 

limitation the City’s Unified Development Ordinance.  

  

Maximum Budget shall mean Ten Million and no/100 Dollars ($10,000,000.00), unless otherwise 

increased by the City in its sole discretion, which amount includes the Maximum Scoping Budget.   

  

Maximum Scoping Budget shall mean an amount not to exceed $[_______].  

  

Project shall mean the Westside Park Project, which shall be (a) designed pursuant to the Master 

Plan; and (c) designed, developed and constructed within the Maximum Budget.  

  

Plan Refinement Process shall mean the process outlined and described in Section 6 hereof.  

  

Property Inspections shall mean surveys, borings, tests, inspections, examinations, studies, and 

investigations, including, without limitation, environmental assessments and geotechnical reviews 

and assessments. Upon the City controlling the Site (or an alternative location), the City shall 

provide a temporary right of entry for the Site or alternative location, as applicable, to allow 

Offeror to complete such Property Inspections.   

 

Proposed Changes shall have the meaning given in Section 11. 

 

Rejected Document shall have the meaning given in Section 6.D. 
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Required Permits shall mean all permits, licenses, approvals, and consents required by the Laws 

for construction, occupancy, and use of the Project.  The costs and fees of Required Permits that 

are issued by the City shall be waived.   

  

Schematic Design Drawings shall mean the schematic design drawings for the Project that are 

consistent with the Concept Plan and the Laws, and deemed sufficient by the City to enter into a 

BOT Agreement pursuant to the Maximum Budget.   

 

Scoping Services shall have the meaning given in Section 3. 

  

Site shall mean the real property generally located at 1301 Lafayette Road, Lebanon, Indiana, as 

identified in the RFPQ.  

  

Site Plan shall mean a site plan for the Project that is consistent with the Concept Plan and the 

Laws.   

  

Site Plan Elements shall mean recreational features that are included within the Concept Plan for 

the Westside Park Project and as directed by the City.   

 

Submitted Document shall have the meaning given in Section 6.C. 

  

Westside Park Project shall mean the comprehensive design for the Westside Park on the Site.   

 

Work Product shall have the meaning given in Section 9. 

  

6. PLAN REFINEMENT. This Plan Refinement Process shall govern the development of 

the  Project.   

  

A. Meetings. Offeror shall meet with the City, as needed and as requested by the City, 

concerning the City’s desired outcome for the Project, to meet and discuss the Site Plan Elements 

that should be included in the Lebanon Westside Park.   

 

B. Plan Refinement Process.  the Offeror shall prepare and submit for review and approval 

the following documents for the  Project, which documents shall be submitted to the City in the 

order listed below, with respect to the  Project: 

 

i. Site Plan;   

ii. Schematic Design Drawings.  

iii. Design Development Documents.   

iv. Construction Drawings and Specifications.  

v. Construction Schedule 

vi. Budget, including all pricing documentation used by the Offeror to arrive at said 

Budget, such as supplier and sub-contractor pricing including all original quotes, 

proposals, and bid documentation submitted to the Offeror. 
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C. Approval of Submitted Document. Promptly after the City receives each of the 

documents listed in Section 6(b) (each, a “Submitted Document”), the City shall deliver to 

Offeror written notice that it approves or rejects the Submitted Document; provided that, if the 

City rejects all or any part of a Submitted Document, then such notice shall: (A) specify the part 

or parts that City is rejecting; and (B) include the specific basis (which may be any reason, in the 

City’s sole discretion) for such rejection.  Upon the City’s approval of a Submitted Document, 

such document shall be deemed final. Each Submitted Document shall be generally consistent with 

the immediately preceding Submitted Document approved by the City.  For example, and without 

limitation, the Design Development Documents shall comply with the Laws and shall be generally 

consistent with the Schematic Design Drawings.   

 

D. Resubmitted Documents.  If, at any stage of the Plan Refinement Process, the City, rather 

than approving any Submitted Document, instead notifies Offeror that it rejects a Submitted 

Document then, within twenty-one (21) days after the Offeror receives written notice from the City 

that it has rejected the Submitted Document (each, a “Rejected Document”), Offeror shall 

promptly: (i) revise the Rejected Document; and (ii) resubmit the foregoing to the City.  The City 

shall follow the review procedure described in foregoing subsection (e), and Offeror shall revise 

and resubmit any Rejected Submitted Document in accordance with the preceding sentence until 

such Rejected Document is approved. Upon approval of any Resubmitted Document, the 

Resubmitted Document shall become final and part of the Final Documents.  Notwithstanding the 

involvement of the City in the Plan Refinement Process, Offeror shall be fully responsible for 

properly completing each of the documents included in the Plan Refinement Process and ensuring 

that Resubmitted Documents approved by the City in writing are implemented in the Final 

Documents; the failure of which shall be an Event of Default hereunder by the Offeror.  

 

E. Permits.  Offeror acknowledges that the Plan Refinement Process is in addition to, and not 

in lieu of, any plan review or Required Permits required under applicable Laws, and it shall not be 

deemed a warranty or representation of any kind by the City Bodies that Submitted Documents or 

Resubmitted Documents comply with, or are approved under, applicable Laws. Prior to 

commencing construction, Offeror shall obtain Required Permits for the  Project that are available 

prior to commencement and shall obtain the remainder of the Required Permits upon availability.  

The City shall use reasonable efforts to assist Offeror in its efforts to obtain the Required Permits.  

Offeror acknowledges that the City Bodies cannot (and do not) guarantee that it will be able to 

obtain the Required Permits.  

 

F. Construction Drawings, Construction Schedule and Budget.  Notwithstanding the 

foregoing or anything included herein to the contrary, the City may, in its sole discretion, determine 

that sufficient information is available, prior to completing Construction Drawings, Construction 

Schedule and the Budget, to submit the Project for bids.  In which instance, the City may progress 

to its determination to recommend a potential BOT Agreement; provided, however, the 

Construction Drawings, Construction Schedule and Budget shall then be completed. 

Notwithstanding the timing of completion of the Construction Drawings, Construction Schedule 
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and Budget, in no instance, shall the City be responsible for payment in excess of the Maximum 

Scoping Budget for design work and Scoping Services, all of which shall be completed for an 

amount not greater than the Maximum Scoping Budget.  

  

7. PROPERTY INSPECTIONS.  During the Plan Refinement Process or as otherwise 

determined by Offeror based on its industry expertise, Offeror shall cause to be completed all 

Property Inspections necessary to complete the  Project, including, without limitation, all studies 

and investigations necessary to obtain the Required Permits. For the avoidance of doubt, Property 

Inspections are the sole responsibility of Offeror, and all necessary Property Inspections shall be 

completed to determine the suitability of the Site for the  Project.   

  

8. CONSIDERATION & COSTS.  The Parties expressly acknowledge and agree that, if 

Offeror is awarded a BOT Agreement, Offeror shall be compensated for Scoping Services within  

the Maximum Budget in an amount not to exceed the Maximum Scoping Budget. Following the 

execution of a BOT Agreement, Offer shall submit a Disbursement Request for work performed 

during the Term.  Upon receipt of a properly submitted Disbursement Request, the City shall, 

within thirty (30) business days, disburse a corresponding amount of the proceeds to Offeror for 

work completed prior to any Event of Default, which may include costs previously paid by the 

Offeror and identified in the Disbursement Request; provided however, if an Event of  Default 

exists, the City shall have no obligation to disburse proceeds  to the Offeror in response to an 

otherwise valid Disbursement Request, until such Event of Default has been cured, for work 

completed after any Default.  Moreover, if City terminates Scoping Agreement, the City shall have 

no obligation to disburse proceeds for work performed after such termination.  If no 

recommendation is made to award a BOT Agreement to Offeror by August 1, 2026, the City shall 

compensate Offeror for Scoping Services in an amount equal to one hundred percent (100%) of 

all costs actually incurred by Offeror to complete the Scoping Services satisfactory to the City, in 

its commercially reasonable discretion. 

 

9. INTELLECTUAL PROPERTY.  Notwithstanding whether Offeror is recommended for 

a BOT Agreement, upon payment by the City pursuant to Section 8, all materials, work product, 

deliverables and intellectual property and portions and components thereof created pursuant to this 

Scoping Agreement (collectively, the “Work Product”) shall become the unrestricted, exclusive 

property of the City.  In the event Scoping Agreement is terminated, or Offeror is not awarded a 

BOT Agreement, and the City uses, modifies or provides to any third party any Work Product, the 

City releases the Offeror and any subcontractors of the Offeror from all Claims arising in 

connection therewith.   

  

10. OVERSIGHT AND MANAGEMENT. For purposes of delivering the Scoping Services, 

Offeror shall serve as the  Project manager and oversee, direct and coordinate the work of all 

individuals and entities providing the Scoping Services, including, without limitation, causing the 

completion of all necessary Inspections and obtaining the Required Permits.    

  

11. CHANGES IN SCOPE. The City may, without invalidating Scoping Agreement, request 

in writing changes in the scope of the Scoping Services consisting of additions, deletions or other 

revisions.  In such event, the Offeror shall provide to City suggested methods and adjustments to 
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the Budget and Construction Schedule on the basis of reasonable expenditures and savings of those 

performing the work attributable to the changes (whether concerning the Budget or Construction 

Schedule, the “Proposed Change(s)”).  The City shall review any Proposed Change and determine 

whether to accept it.  If any such Proposed Change is accepted, the Proposed Change shall be 

automatically incorporated into and become a part of the documents deemed final for the stage of 

the preconstruction services to which the Proposed Change applies.   

 

12. RECOMMENDATION FOR BOT AGREEMENT  Upon Offeror completing the 

Scoping Services, City shall determine whether to recommend the Offeror for a BOT Agreement; 

provided, however, City and Offeror acknowledge and agree that the City may make such 

determination at an earlier time to the extent authorized by the Act.   

 

13. CITY FEES. City shall waive all City Fees related to or arising out of the Project. For 

purposes of Scoping Agreement, “City Fees” shall mean applicable local fees assessed by the City 

and associated with the  Project, including but not limited to impact fees, improvement location 

fees, building permit fees, sign permit fees, sewer and stormwater fees, variance requests and 

inspection fees.  

 

14. TERMINATION.  Without penalty or giving rise to any Claim, City reserves, at all times, 

the right, upon written notice to Offeror, to (1) terminate this Scoping Agreement, (2) terminate, 

suspend, or elect not to proceed in negotiations with Offeror and/or (3) issue a subsequent RFPQ 

for the  Project.  Upon receipt of written notice from the City of such termination, Offeror shall (a) 

cease operations as directed by the City, (b) take actions necessary, or that the City may direct, for 

the protection and preservation of the Work Product, and (c) except for work directed to be 

performed prior to the effective date of termination stated in the notice, terminate all existing 

subcontracts and purchase orders and enter into no further subcontracts and purchase orders.  Any 

suspension of Scoping Agreement or the Offeror’s services hereunder or failure to respond to any 

submitted documents lasting more than sixty (60) days shall, at Offeror’s election, be deemed a 

termination by the City and the Offeror shall be entitled to its costs as provided herein. If the City 

exercises it’s right to terminate Scoping Agreement, the City shall reimburse Offeror for an amount 

equal to one hundred percent (100%) of all costs actually incurred by Offeror to complete the 

Scoping Services performed prior to the City’s written notice of termination and satisfactory to the 

City, in its commercially reasonable discretion. 

 

15. DEFAULT. It shall be an “Event of Default” if either party fails to perform or observe 

any material term or condition of Scoping Agreement to be performed or observed by it, if such 

default or failure is not cured within ten (10) day after written notice of such default; provided that, 

if such Event of Default is of such a nature that it cannot be remedied within ten (10) days, despite 

reasonably diligent efforts, then the ten (10) day cure period shall be extended as may be 

reasonably necessary for the defaulting party to remedy the default, so long as the defaulting party: 

(A) commences to cure the default within the ten (10) day period; and (B) diligently pursues such 

cure to completion (the “Cure Period”).   In no event shall a Cure Period extend more than thirty 

(30) days after the date of the Event of Default.   
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A. General Remedies.  Whenever an Event of Default occurs, the non-defaulting party may 

take whatever actions at law or in equity are necessary or appropriate to: (i) collect any payments 

due under Scoping Agreement; (ii) protect the rights granted to the non-defaulting party under 

Scoping Agreement; (iii) enforce the performance or observance by the defaulting party of any 

term or condition of Scoping Agreement (including, without limitation, the right to specifically 

enforce any such term or condition); or (iv) cure, for the account of the defaulting party, any failure 

of the defaulting party to perform or observe a material term or condition of Scoping Agreement 

to be performed or observed by it.  If the non-defaulting party incurs any costs or expenses in 

connection with exercising its rights and remedies under, or enforcing, Scoping Agreement, then 

the defaulting party shall reimburse the non-defaulting party for all such reasonable costs and 

expenses.    

 

B. No Remedy Exclusive; Limitation.  No right or remedy herein conferred upon, or 

reserved to, a non-defaulting party is intended to be exclusive of any other available right or 

remedy, unless otherwise expressly stated; instead, each and every such right or remedy shall be 

cumulative and in addition to every other right or remedy given under Scoping Agreement or now 

or hereafter existing at law or in equity.  No delay or omission by a non-defaulting party to exercise 

any right or remedy upon any Event of Default shall impair any such right or remedy, or be 

construed to be a waiver thereof, and any such right or remedy may be exercised from time to time, 

and as often as may be deemed to be expedient.  To entitle a non-defaulting party to exercise any 

of its rights or remedies, it shall not be necessary for the non-defaulting party to give notice to the 

defaulting party, other than such notice as may be required by Scoping Agreement or by the Laws.  

In no event shall any party hereunder be liable to the other for punitive or consequential damages 

as a consequence of an Event of Default by such party.  

 

C. Injunctive Remedies.  If an Event of Default occurs, the non-defaulting party shall be 

entitled to seek specific performance or injunctive relief and, in each instance, the defaulting party 

hereby waives any claim or defense that the non-defaulting party has an adequate remedy at law.  

 

D. No Limitation.  Notwithstanding anything to the contrary set forth herein, the rights and 

remedies set forth in Section 15 are not exclusive and shall be cumulative and in addition to every 

other right or remedy given under Scoping Agreement or now or hereafter existing at law or in 

equity.  

  

16. INSURANCE. Offeror shall procure and maintain throughout completion of the Scoping 

Services, the policies of insurance described on Exhibit B.  Each such policy shall: (a) be written 

by a company reasonably acceptable to City; and (b) provide that it shall not be modified or 

canceled without written notice to City at least thirty (30) days in advance.  The policy of general 

liability insurance required by Section 16 to be maintained by Offeror shall name City as an 

additional insured. Offeror shall deliver to City certificates of the insurance policies required by 

Section 16, executed by the insurance company or the general agency writing such policies within 

five (5) days of the Effective Date. 

 

17. GENERAL TERMS.   
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A. E-Verify.  All terms defined in IC 22-5-1.7. are adopted and incorporated into this Section 

17.A.  Pursuant to IC 22-5-1.7, Offeror covenants to enroll in and verify the work eligibility status 

of all of its employees using the E-Verify program, if it has not already done so as of the Effective 

Date.  Within ten (10) days after the Effective Date, Offeror shall execute an affidavit affirming 

that: (a) it is enrolled and is participating in the E-Verify program; and (b) it does not knowingly 

employ any unauthorized aliens.  In support of the affidavit, Offeror shall provide City with 

documentation that it has enrolled and is participating in the E-Verify program.  The Scoping 

Agreement shall not take effect until said affidavit is signed by Offeror and delivered to City’s 

authorized representative.  

 

B. Assignment. The rights and obligations contained in Scoping Agreement may not be 

assigned by Offeror without the express prior written consent of City, which consent may be 

withheld in the City’s sole discretion. 

 

C. Authority. Each undersigned person executing Scoping Agreement on behalf of City and 

Offeror represents and certifies that: (a) he or she has been empowered and authorized by all 

necessary action of City and Offeror, respectively, to execute and deliver Scoping Agreement; (b) 

he or she has full capacity, power, and authority to enter into and carry out Scoping Agreement; 

and (c) the execution, delivery, and performance of Scoping Agreement have been duly authorized 

by City and Offeror, respectively; provided, however, City’s ability to perform under Scoping 

Agreement is subject to completion of certain procedures required by Laws which City agrees to 

undertake with diligence and in good faith.  

 

D. Force Majeure.  Notwithstanding anything to the contrary set forth herein, if either party 

is delayed in, or prevented from, observing or performing any of its obligations under, or satisfying 

any term or condition of, Scoping Agreement as a result of Force Majeure, then: (a) the party 

asserting Force Majeure shall deliver written notice to the other party as soon as practical; (b) such 

observation, performance, or satisfaction shall be excused for the period of days that such 

observation, performance, or satisfaction is delayed or prevented; and (c) the deadlines for 

observation, performance, and satisfaction, as applicable, shall be extended for the same period.  

For purposes hereof, “Force Majeure” means an event or circumstance beyond the reasonable 

control of the claiming party, and not substantially caused by the other party, and includes, but is 

not limited to, acts of God (including hurricane or tropical storm), war, riot, fire, explosion, 

accident, flood, sabotage, lack of adequate fuel, power, raw materials, labor, facility malfunctions 

caused by circumstances beyond the reasonable control of the claiming party and not resulting 

from improper maintenance, pandemics, epidemics, or any other event beyond the reasonable 

control of the claiming party that prevents the completion, commencement of operations, or 

operation of the Offeror’s services hereunder.  Inability to pay money when due, for whatever 

reason, or financial insolvency or incapacity to perform, are expressly excluded from Force 

Majeure.  

 

E. Merger.  All prior agreements, understandings, and commitments are hereby superseded, 

terminated, and merged herein, and shall be of no further force or effect.  
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F. Debarment.  Offeror hereby certifies that neither it nor its principles are presently 

debarred, proposed for debarment, declared ineligible or voluntarily excluded from participation 

by any Federal department or agency. 

 

G. Non-Discrimination, WEBs & MEB  Offeror shall not discriminate against any employee 

or applicant for employment because of race, color, religion, sex, sexual identification, sexual 

orientation, or national origin.  If Offeror has employees, Offeror agrees to post in conspicuous 

places, available to employees and applicants for employment, notices setting forth the provisions 

of this nondiscrimination clause; and, if Offeror has employees, Offeror will state, in all 

solicitations or advertisements for employees placed by or on behalf of Offeror, that all qualified 

applicants will receive consideration for employment without regard to race, color, religion, sex, 

sexual identification, sexual orientation, or national origin.  Moreover, Offeror hereby certifies that 

it has taken affirmative steps to include contractors and subcontractors that are qualified small and 

minority businesses and women-owned enterprises.  

 

H. Negotiation.  Except as otherwise provided herein, each Party shall bear its own costs in 

connection with negotiation and performance of this Agreement. 

 

I. Miscellaneous.   

 

i. Successors and Assigns. Subject to Section 17.B., this Agreement shall inure to the 

benefit of, and be binding upon, the City and Developer, and their respective successors and 

assigns.  

 

ii. Counterparts. This Agreement may be executed in counterparts, each of which shall 

be deemed an original, but all of which together shall be deemed to be one and the same agreement. 

A signed copy of this Agreement delivered by facsimile, e-mail or other means of electronic 

transmission shall be deemed to have the same legal effect as delivery of an original signed copy 

of this Agreement. 

 

iii. Governing Law.  This Agreement shall be governed by, and construed in accordance 

with, the laws of the State of Indiana.  

 

iv. Jurisdiction and Venue/Waiver of Jury Trial. All proceedings arising in connection 

with this Agreement shall be tried and litigated only by a court of competent jurisdiction, either in 

Circuit or Superior Courts of Boone County, Indiana, and such court shall have the sole and 

exclusive jurisdiction over the action or proceeding, unless otherwise agreed to in writing by the 

City.  Developer waives, to the extent permitted under applicable law: (a) the right to a trial by 

jury; and (b) any right Developer may have to: (i) assert the doctrine of “forum non conveniens”; 

or (ii) object to venue. In the event litigation is needed to enforce or defend actions related to the 

project or this Agreement or any other agreement related to the Project, the City shall be entitled 

to recover its costs, expenses, and reasonable attorneys’ and consulting fees as a result of such 

actions. 

 

v. Amendment and Modification. This Agreement may only be amended, modified or 

supplemented by an agreement in writing signed by the City and the Offeror.  
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vi. Severability. If any provision of this Agreement or application to any party or 

circumstances shall be determined by any court of competent jurisdiction to be invalid and 

unenforceable to any extent, the remainder of this Agreement or the application of such provision 

to such person or circumstances, other than those as to which it is so determined invalid or 

unenforceable, shall not be affected thereby, and each provision hereof shall be valid and shall be 

enforced to the fullest extent permitted by law; provided that, in lieu of such invalid or 

unenforceable provision, there will be added to this Agreement a provision as similar to the invalid 

or unenforceable provision as is possible to reflect the intent of the parties and still be valid and 

enforceable.  

 

vii. Exhibits. All Exhibits to this Agreement are attached hereto and incorporated herein 

by reference.  

 

viii. Time of the Essence. Time is of the essence in this Agreement.  

 

ix. Captions. The captions in this Agreement are inserted only as a matter of 

convenience and for reference and in no way define, limit, or describe the scope of this Agreement 

or the scope or content of any of its provisions.  

 

x. No Joint Venture. Nothing contained in this Agreement shall be construed to create 

a partnership or joint venture between Developer and the City or their successors in interest.   

 

xi. Waiver. No waiver by any party of any of the provisions hereof shall be effective 

unless explicitly set forth in writing and signed by the party so waiving. No waiver by any party 

shall operate or be construed as a waiver in respect of any failure, breach or default not expressly 

identified by such written waiver, whether of a similar or different character, and whether occurring 

before or after that waiver. No failure to exercise, or delay in exercising, any right, remedy, power 

or privilege arising from this Agreement shall operate or be construed as a waiver thereof; nor shall 

any single or partial exercise of any right, remedy, power or privilege hereunder preclude any other 

or further exercise thereof or the exercise of any other right, remedy, power or privilege. 

 

xii. Independent Contractor Relationship. The parties acknowledge and agree that 

Developer is an independent contractor and is not a principal, agent, officer shareholder or 

employee of the City.   

 

xiii. Computation of Time Periods. Unless otherwise specified, in computing any period 

of time described herein, the day of the act or event after which the designated period of time 

begins to run is not to be included and the last day of the period so computed is to be included, 

unless such last day is a Saturday, Sunday or legal holiday for national banks in the location where 

the Project Site is located, in which event the period shall run until the end of the next day which 

is neither a Saturday, Sunday, or legal holiday. 

 

 

[Signature page follows] 
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IN WITNESS WHEREOF, City and Offeror have executed this Scoping Agreement as of 

the day and year first written above.  

  

“CITY”  

  

CITY OF LEBANON, INDIANA  

  

  

 By: ___________________________  

Matthew Gentry, Mayor   

  

  

“Offeror”  

  

  

ENVOY, INC. 

  

      By: ______________________________   

      

 

 Name: ___________________________ 

 (Printed) 

 

Title: ____________________________   
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EXHIBIT A 

CONCEPT PLAN 
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EXHIBIT B 

INSURANCE 

  

1.  Workers Compensation insurance coverage in accordance with statutory 

requirements.   

2.  Employers Liability Insurance with limits of not less than $1,000,000.00 each 

accident; $1,000,000.00 Disease- each employee; and $1,000,000.00 Disease Policy 

Limit.   

3.   Commercial General Liability Insurance on ISO form GC0001 10 01 (or a substitute 

form providing equivalent coverage) and Offeror shall provide the City with 

Certificate of Insurance and Additional Insured Endorsement on ISO form GC2010 

11 85 (or a substitute form providing equivalent coverage) and CG2037 10 01 (or 

substitute forms providing equivalent coverage) naming the City of Lebanon as an 

Additional Insured thereunder.  Additional insured coverage shall apply as primary 

insurance with respect to any other insurance afforded the City of Lebanon per the 

follows:   

(i) $1,000,000.00 Each Occurrence (BI & PD Combined Single Limit);   

(ii) $2,000,000.00 General Occurrence (subject to per project general aggregate 

provision); and   

(iii) $1,000,000.00 Personal Injury Liability to include coverage for employee 

related claims.   

4.   Business Automobile Liability Insurance:  Written in the amount of not less than 

$1,000,000.00 each accident to include the City of Lebanon as an additional insured.   

5.  Umbrella Liability:  $5,000,000.00.  

6.  Professional Liability:  If the Contract is the subject of any professional services or 

design work, Offeror will use commercially reasonable efforts to cause the party 

rendering those services to maintain Professional Liability insurance covering errors 

and omissions arising out of the work or services performed for a minimum limit of 

$2,000,000.00.   

  

  


