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WATER AND WASTEWATER AGREEMENT 

(Orla LLC) 
 

THIS WATER AND WASTEWATER AGREEMENT (this “Agreement”) is made and entered 

into as of _______________ ___, 2025 (the “Effective Date”) by and between the City of Lebanon 

Utilities, a municipally owned utility (the “Utility”) and Orla LLC, a Delaware limited liability company 

(together with its affiliates and their respective successors and assigns, “Customer”).  The Utility and 

Customer are sometimes referred to herein collectively as the “Parties” and each individually as a “Party”.  

 

RECITALS 

 

A. The Utility operates a water production and distribution system for the purpose of 

providing a safe, reliable, and efficient potable water and fire protection service for the City of Lebanon 

(the “City”) and a municipal wastewater collection and treatment utility for the purpose of providing safe, 

reliable and efficient wastewater utility services for the City pursuant to Ind. Code §8-1.5 et. seq. and Ind 

Code §36-9-23 et. seq., as amended, and other applicable provisions of Indiana law (collectively, the 

“Act”). 

 

B. The Indiana Economic Development Corporation (the “IEDC”) has established the LEAP 

(Limitless Exploration/Advanced Pace) Research and Innovation District (the “LEAP District”) pursuant 

to Ind. Code §36-7-32.5, which consists of approximately 9,000+ acres of real property within and 

proximate to the City, and which LEAP District is envisioned by the IEDC and the City as a hub of global 

innovation, including manufacturing, research and development and other “future-focused” businesses, 

and a key component to the State of Indiana’s plan to attract and retain businesses and jobs. 

      

C. Customer has acquired certain real property consisting of approximately 1,500 acres of 

undeveloped land within the LEAP District, as more particularly described on Exhibit A hereto (the 

“Property”). 

 

D.      Customer has proposed to establish on the Property a multi-year, large-scale project 

that may include multiple buildings with the use of one or more data centers and/or other facilities used to 

house, and in which are operated, maintained and replaced from time to time, computer systems and 

associated components, cooling systems, water systems, wastewater systems, power supplies, and 

environmental controls, as well as certain accessory uses or buildings located on the Property and other 

related or associated uses, buildings or structures (collectively, the “Project”). 

 

E. The Utility finds developments such as the Project to be in the public interest of its rate 

payers and thus desires to encourage and aid the Project in order to recruit the Project to the City. 

 

F. Customer anticipates that the Project will require a substantial, long-term commitment of 

capital and resources of Customer, as well as the careful integration of public capital facilities, construction 

schedules and the phasing of the development of the Project, in order for the Project to be successful, both 

for Customer and the City. Customer is unwilling to risk such capital and resources without sufficient 

assurances from the Utility that adequate, reliable potable water (“Water”) and water-carried waste 

(including treatable wastes, “Wastewater”) service, provided at reasonable rates, will be available to the 

Project and that Customer will have service from the Water System and Wastewater System (each as 

defined below). 
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G.      The Utility currently owns and operates within the municipal limits of the City (i) a 

water treatment and distribution system with a supply of up to 4.6 MGD of Water consisting of two water 

treatment plants, two elevated water storage tanks, one ground water storage tank and booster station, and 

various water mains for distribution ranging in size up to 24 inches (together with any repairs, 

improvements and additions thereto and updates and replacements thereof, the “Water System”). The 

Water System will be expanded in phases to provide a supply of up to an additional 25 MGD of Water 

from a wholesale water source including additional water storage facilities and various water mains for 

transmission and distribution ranging in size up to 36 inches.  The Utility also currently owns and operates 

within its service territory a wastewater treatment and collections system consisting of an activated sludge 

wastewater treatment plant with an average design capacity of 5.0 MGD (together with any repairs, 

improvements and additions thereto and updates and replacements thereof, the “Wastewater Treatment 

Plant”) and a collections system inclusive of various gravity sewers, lift stations, and force mains, which 

convey flows to the Wastewater Treatment Plant (together with any repairs, improvements and additions 

thereto and updates and replacements thereof, and together with the Wastewater Treatment Plant the 

“Wastewater System” and, together with the Water System, the “Systems”.  The Wastewater System will 

be expanded in phases to provide treatment of up to a total average design capacity of 20.0 MGD through 

improvements to the Wastewater Treatment Plant and additions to the collections system. 

      

H. The Utility has entered into a Water Supply and Interlocal Cooperation Agreement dated 

November 25, 2024 (the “WSA”) with the Board of Directors for Utilities of the Department of Public 

Utilities for the City of Indianapolis d/b/a Citizens Water (“Citizens Water”) for the supply up to an 

additional 25 million gallons per day of water to the Utility in order to supplement its current system and 

to supply water to additional developing areas of the City, including to the LEAP District. 

      

I. The Common Council for the City (the “City Council”) and IEDC have designated the 

Property as a Tax Increment Finance District (“TIF”) pursuant to Ind. Code §36-7-14 et seq. 

      

J. In order to promote the development of the LEAP District, the WSA contemplates the 

construction of improvements to the Water System and to Citizens Water’s system, which the Utility 

estimates will cost approximately $225 million dollars and $500 million dollars, respectively. 

      

K. In order to promote the development of the LEAP District, the Utility needs to construct 

wastewater infrastructure improvements, totaling approximately $350 million dollars (the “Wastewater 

Infrastructure Improvements”). 

 

L. In order to protect its ratepayers from bearing the LEAP District water and wastewater 

systems improvement costs, the City has partnered with IEDC and Indiana Finance Authority (“IFA”) such 

that TIF funds, in addition to the rates and charges collected exclusively from the LEAP District, will be 

used to fund the LEAP District water and wastewater systems improvement costs. 

 

M. The Utility desires to provide, and Customer desires to obtain, Water and Wastewater 

service to the Project through the Systems, on the terms and conditions set forth herein.  In addition, the 

Parties desire to confirm the availability of, and to reserve for Customer, Water and Wastewater service 

for the Project, as the same may be expanded or modified, of a quantity and quality that will support 

continuous, uninterrupted operation of the Project, as more particularly described herein, so as to induce 

Customer to acquire the Property and develop the Project on the Property in reliance on such availability 

and reservation. 
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N. Customer and the Utility, have entered into that certain Memorandum of Understanding 

regarding pre-allocation of water system supply and wastewater system capacity within the LEAP District 

for the Project, with an effective date of December 17, 2024 (the “MOU”). 

 

 NOW, THEREFORE, in consideration of the foregoing recitals and mutual covenants and 

agreements contained herein and other good and valuable consideration, the receipt and sufficiency of 

which are hereby acknowledged, the Utility and Customer hereby agree as follows: 

 

1. MOU.  This Agreement supersedes the MOU, which shall be of no further force or effect 

after the Effective Date.  The Parties acknowledge that, pursuant to the MOU, Customer has paid to the 

Utility refundable deposits in the amount of $1,508,000 (the “Water Capacity Allocation Deposit”) and 

$1,263,060 (the “Wastewater Capacity Allocation Deposit” and, together with the Water Capacity 

Allocation Deposit, the “Capacity Allocation Deposits”), which Capacity Allocation Deposits equal 10% 

of the anticipated availability fee rates to be established by the LEAP District Water and Wastewater 

Ordinance for the Capacity Allocations for Tier I, Tier II and Tier III.  The Capacity Allocation Deposits 

shall be refundable to Customer and the Utility shall return the Capacity Allocation Deposits, including any 

interest, within 30 days of Customer making written request for its return, whereupon this Agreement shall 

terminate and the Capacity Allocations shall become void.  Customer will pay the then in effect (subject to 

Section 6) availability fee rates (based on average day demand), less the corresponding Capacity Allocation 

Deposit, for the Water and Wastewater Capacity Allocations detailed in Exhibit B for each corresponding 

Tier within 30 days following notice by the Utility of the availability of such Capacity Allocations.  Failure 

to pay such availability fee within 30 days following notice that the same is overdue shall void the Capacity 

Allocations for which the availability fee has not been paid and the Utility shall refund to Customer the 

deposits associated with the same. Customer agrees that upon the payment of such availability fees, the 

corresponding Capacity Allocation shall be assigned to the Property.  Further, Customer understands and 

agrees that once a Capacity Allocation has been assigned to the Property, such Capacity Allocation is not 

transferable to another location and the availability fees paid for such Capacity Allocation are also not 

refundable.  Subject to Section 6, Customer agrees to pay the difference in cost, if any, for all related 

availability, connection, inspection fees, and surcharges in effect at the time the plat(s) and/or development 

plan(s) is approved by the City.  Customer recognizes and confirms that it is responsible for the design, 

land acquisition, construction (subject to applicable portions of the Utility’s construction standards) and all 

costs related to the installation of water and wastewater lines and facilities to the respective connection 

points to the Water System and the Wastewater System.  

 

2. CURRENT AVAILABILITY; PERMITTED CAPACITY.  The Utility represents, 

warrants and covenants to Customer as follows: 

 

(a) Availability.  The Utility will use commercially reasonable efforts to ensure Water 

and Wastewater service will be available to the Property in accordance with Exhibit B, and such Water and 

Wastewater service shall thereafter remain available to the Property during the entire period of construction 

and operation of the Project.  For the avoidance of doubt, Customer shall not be obligated to use or take 

any portion of the Capacity Allocations (as defined below) or to commence or complete construction of 

any portion of the Project.  Notwithstanding anything to the contrary herein, as between the Utility and 

Customer, the availability of the Water Capacity Allocations is subject to the performance by Citizens 

Water of its obligations under the WSA, the issuance of water and wastewater bond financings sufficient 

to construct the Water System and Wastewater System infrastructure necessary to service the Project (Water 

Phase II anticipated during or before 2nd quarter 2026 and Wastewater Phase II anticipated during or before 

2nd quarter 2026) and Force Majeure Events.  The Utility agrees to use commercially reasonable efforts to 

enforce the obligations of Citizens Water under the WSA and facilitate such bond financings and the 

construction of the Water System and Wastewater System improvements necessary to serve the Project.   

 



 

 4  

 

 

(b) Quality.  The Utility has the ability to provide Water service of the Required 

Quality through the Systems to the Property. As used herein with respect to Water service, “Required 

Quality” shall mean such water quality meeting the requirements of 40 CFR Chapter I, Subchapter D, Part 

131, Water Quality Standards, Part 141, National Primary Drinking Water Regulations, and Part 143, 

National Secondary Drinking Water Regulations. The Required Quality for the Project shall be at least as 

is required by (x) all applicable local, state and federal laws and regulations (collectively, “Laws”) and (y) 

all permits issued to the Utility to provide Water service (such quality, the “Required Project Quality”) and 

any orders related thereto. As applied to Wastewater service, the term “Required Project Quality” shall 

mean that the Utility has the ability to comply with all permits and authorizations necessary to provide 

Wastewater service to the Project and is able to meet all applicable Wastewater treatment and discharge 

requirements.  For the avoidance of doubt, all references herein to Wastewater service shall include the 

discharge and treatment of Wastewater.  

 

(c) Water System.  The Utility owns and operates within its jurisdictional limits the 

Water System.  The existing capacity of the Water System, as will be supplemented by additional water 

capacity supplied to the Utility by Citizens Water in accordance with the WSA, will result in capacity that 

is not reserved for use by others and is substantially in excess of existing and projected demands for Water 

service from the Water System.  The Utility has the existing legal right pursuant to a valid operating permit 

issued to the Utility by the Indiana Department of Environmental Management (IN5206003) to take in up 

to 4.6 million gallons of Water per day (the “Permitted Intake”) for treatment as Water (the “Permitted 

Water Use”).  The Utility’s current Water treatment plants have the design capacity and capability to treat 

and transport up to 4.6 million gallons of Water per day.  The Utility has no knowledge of any fact, 

circumstance or pending law, rule, regulation, order or directive that would or might cause a reduction in 

the Permitted Intake or limit the Permitted Water Use.  Subject to the terms of this Agreement, the Utility 

is undertaking upgrades to the Water System that will enable it to deliver the Water Allocations.   

 

(d) WSA.  The Utility represents and warrants to Customer that (i) the WSA is in full 

force and effect and has not been amended or assigned, (ii) no default by either the Utility or Citizens Water 

is outstanding under the WSA, and (iii) the Utility has no knowledge of any fact or circumstance that would 

or might be considered a default by the Utility or Citizens Water after the giving of notice and/or passage 

of time.  The Utility agrees (w) to provide copies to Customer of any notices given under the WSA, (x) to 

timely perform its obligations under the WSA, (y) to keep the WSA in effect and not terminate or assign 

the WSA or amend the WSA in any manner that would materially adversely affect the expansion of the 

Water System so as to enable the Utility to satisfy its obligations under this Agreement, and (z) to provide 

updates as reasonably requested by Customer from time to time with respect to the WSA. 

 

(e) Wastewater System.  The Utility owns and operates within its municipal limits the 

Wastewater System, which upon completion of the Wastewater Infrastructure Improvements, will have 

capacity that is not being used or reserved for use by others and is substantially in excess of existing and 

projected demands for Wastewater service from the Wastewater System.  The Utility has the existing legal 

right pursuant to a valid National Pollutant Discharge Elimination System (NPDES) permit (IN0020818) 

issued to the Utility by the Indiana Department of Environmental Management (IDEM) to treat and 

discharge up to 5 million gallons of Wastewater to the Wastewater System per day (the “Permitted 

Discharge”).  The current Wastewater Treatment Plant has the design capacity and capability to receive and 

treat up to 5 million gallons of Wastewater per day.  Subject to the terms of this Agreement, the Utility is 

undertaking upgrades to the Wastewater System that will enable it to deliver the Wastewater Allocations.  

Upon completion of the Wastewater Infrastructure Improvements, but no later than January 1, 2027, the 

Wastewater Treatment Plant will have the design capacity and capability to receive and treat up to 10 

million gallons of Wastewater per day.  The Wastewater System has the design capacity and capability to 

receive and treat Wastewater discharges of the type generated for the sanitary wastewater and cooling 

system discharge that Customer currently anticipates generating at the Project and other substantially 
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similar industrial discharges. So long as the Project’s wastewater discharges comply with the limits set forth 

in Exhibit D (and any future updates to such limits set forth in the Ordinances (as defined below) to the 

extent such updates are required by State or Federal laws, regulations or directives), then notwithstanding 

anything to the contrary in the Ordinances, Utility agrees that (i) Customer is not a ‘Categorical Industrial 

User’ (however, Customer will likely be categorized as a ‘Significant Industrial User’), (ii) the Project’s 

wastewater discharges do not require pretreatment, and (iii) no notice to the Utility regarding planned 

changes in facility conditions or discharges which might alter the volume of its wastewater will be required, 

provided that Customer shall not exceed the permitted Wastewater Capacity Allocations as permitted by 

Exhibit B without providing the Utility Wastewater Operations Manager ninety (90) days advance written 

notice and paying the requisite availability fee.  Customer agrees to notify the Utility Wastewater 

Operations Manager in writing at least 90 days in advance of any planned changes to Customer’s operations 

or system which might alter the nature or quality of Customers’ wastewater discharge.  The Utility has no 

knowledge of any fact, circumstance or pending law, rule, regulation, order or directive which would or 

might cause a reduction in its Permitted Discharge.  As used herein, “Ordinances” means (A) City of 

Lebanon Utilities General Terms and Conditions of Wastewater Service, Ordinance No. 2015-09, (B) City 

of Lebanon Utilities General Terms and Conditions of Water Service, Ordinance No. 2015-09, and (C) the 

following City of Lebanon Ordinances:  Ordinance No.  2017-06 (Sewer Use Ordinance); Ordinance No. 

2022-23 (Non-Recurring Rates and Charges - Wastewater); Ordinance No. 2025-08 (LEAP WW Rate 

District); Ordinance No. 2013-12 (8” Water Meter); Ordinance No. 2022-22 (Non-Recurring Rates and 

Charges – Water); Ordinance No. 2025-06 (W & WW Construction Standards); Ordinance No. 2024-32 

(LEAP W Rate District), as amended from time to time subject to the limitations set forth in this Section 

2(e) and Section 6. 

 

(f) Fire Capacity.  Water supplied to the Project shall meet all applicable fire codes.  

 

(g) General.  The Utility represents and warrants to Customer that (i) the City Council, 

after conducting a duly-noticed public meeting, confirmed the City Council’s approval of this Agreement 

and authorized the execution of this Agreement, (ii) the Utility has the full power and authority to enter into 

this Agreement and to perform its obligations hereunder, (iii) this Agreement is a valid and binding 

obligation, enforceable against the Utility in accordance with the terms hereof, and (iv) execution and 

delivery of this Agreement has been validly authorized by all necessary governmental or other action and 

does not conflict with any other agreements entered into by the Utility. 

 

3. CAPACITY ALLOCATIONS.  

 

(a) Allocations. To ensure that the Systems will have sufficient capacity to provide 

Water and Wastewater service to, and receive Wastewater from, the Project as the Project develops, thus 

ensuring that Customer may operate and expand the Project over time, the Utility reserves for Customer’s 

continuous and uninterrupted use at all times during the Term, subject to the terms of this Agreement, the 

Water Capacity Allocation and the Wastewater Capacity Allocation, each as set forth and defined in Exhibit 

B (collectively, the “Capacity Allocations” or “Allocations”).  The Utility hereby designates the Allocations 

for Customer’s exclusive use and shall subtract the Allocations from its calculations of available capacity. 

The Utility shall use commercially reasonable efforts to ensure that the Allocations and the Water and 

Wastewater services provided hereunder shall at all times meet or exceed the Required Project Quality.   It 

is the expectation of Customer that the Allocations will be used over time in different tiers, which are 

described in Exhibit B (each phase defined therein as a “Tier”). Upon written request of either Party, the 

Parties shall review the Tier Allocations (but not more than once every 2 years) to determine whether a 

reduction or increase in the future Allocations is appropriate and to plan services for the Project; provided, 

however, that no change in the Allocations shall be made without the prior written consent of the Parties.  

Any approved changes to the Allocations shall be memorialized via an amendment to this Agreement. Any 

paid for Allocation availability fee shall not be reduced or refunded.  
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(b) Measurement. The Water Capacity Allocation shall be based upon Exhibit B. 

Customer’s use of portions thereof shall be based on Customer’s actual withdrawals from the Water System.  

Utility has completed a system hydraulic model by a registered Civil Engineer that confirms the Water 

Capacity Allocation at the Property line will be available between 50 psi and 70 psi at the peak flow rates 

set forth on Exhibit B.  
 

4. REDUNDANT SYSTEMS; CONTINGENCY PLANS.  

 

(a) Temporary Water Systems.  Subject to the terms and conditions of this Agreement, 

Customer may, but shall not be obligated to, temporarily establish Water resources to provide the Project 

with water for construction purposes in accordance with all applicable Laws, and the Utility hereby consents 

to the same. If Customer elects to establish temporary Water sources by (i) collecting rainwater on the 

Property or in connection with the Project, (ii) building construction water ponds, or (iii) otherwise lawfully 

storing water on the Property for potential use as needed, the Utility shall not object to such establishment, 

including the installation, construction or maintenance of infrastructure and equipment in connection 

therewith, subject to Customer’s compliance with all applicable Laws.  Additionally, if Customer elects to 

drill temporary wells on the Property in connection with the Project for construction Water sources, the 

Utility shall not object to such establishment, including the installation, construction or maintenance of 

infrastructure and equipment in connection therewith, subject to Customer’s compliance with all applicable 

County, State and Federal laws and regulations; provided that:  (A) Customer ceases all use of such wells 

within 10 days after the Utility makes the Tier I Water Capacity Allocation available (scheduled for January 

2027), (B) Customer commences to decommission any existing or newly constructed wells on the Property 

in compliance with applicable Laws within 30 days after the Utility makes the Tier I Water Capacity 

Allocation available, this shall include removal of all wellhead pumps (subject to Utility inspection); 

thereafter, Customer shall diligently pursue such decommissioning to completion and promptly provide the 

Utility with written confirmation upon completion of well decommissioning within 120 days, and (C) use 

of such wells shall be temporary in nature and exclusively for construction purposes only, specifically 

supplementing surface water retention ponds 

 

(b) Water Resiliency and Efficiency Initiatives.  Customer may elect to establish 

independent, redundant and/or back up Wastewater treatment resources for the onsite reuse of wastewater, 

or other advanced water efficiency measures.  In no case shall Customer utilize its own or other third party 

NPDES Permit in order to directly discharge wastewater from the Property.  For the avoidance of doubt, 

after the Tier I Wastewater Capacity Allocation is available to the Property, all Customer wastewater 

leaving the Property shall be discharged to the Utility’s Wastewater System.  The Utility shall not object to 

such establishment of independent, redundant and/or back up Wastewater treatment resources for the reuse 

of discharge water, or other advanced water efficiency measures so long as (i) the same are in compliance 

with all local, State and Federal laws and regulations, and (ii) any discharge to the Utility’s Wastewater 

System complies with the limits set forth in Exhibit D (and any future updates to such limits set forth in the 

Ordinances to the extent such updates are required by State or Federal laws, regulations or directives).  

Customer shall not be entitled to a refund of any paid for availability fees in connection with such measures 

or otherwise.   

 

5. WATER SUPPLY AND WASTEWATER SERVICE PRIORITY.  

  

(a) Nature of Operation of Project.  The Utility acknowledges and agrees that the 

nature of the operation of the Project requires continuous and uninterrupted Water and Wastewater services; 

the Utility shall use commercially reasonable measures to provide the same in accordance with Section 5(b) 

and the other provisions of this Agreement, subject to Force Majeure Events.  In the event of a Water 

shortage or interruption, the Utility agrees to meet and consult with Customer to discuss the impact of such 
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Water shortage or interruption on the Project and to determine options for providing continuous and 

uninterrupted use by the Project of the Capacity Allocations. No consumption measures or limitations 

arising from such shortages shall apply to the Project, unless required by clear and critical public health 

conditions and applicable Laws. If any Water shortage or Wastewater curtailment is declared, the Utility 

will prioritize Water supply to services affecting public health, welfare and safety, including hospitals, fire 

protection, and any related booster stations pursuant to its General Terms and Conditions of Service and 

the terms of the WSA. Thereafter, the Utility shall not prioritize Water supply and Wastewater service to 

any commercial or industrial user prior to Customer. The Utility represents and warrants to Customer, based 

upon the information supplied by Customer, that Customer’s use of Water in connection with the Project 

does not violate any requirements of the Ordinances.  The Utility covenants that (i) the monthly allocation 

of Water to Customer shall not be lowered except as set forth below, (ii) the Utility shall not limit or 

otherwise reduce or discontinue the flow of Water to the Project to any level not meeting the Capacity 

Allocations and Required Project Quality unless necessary to provide sufficient potable drinking water for 

the imminent protection of the health and safety of the citizens served by the Systems, and then only upon 

reasonable notice to Customer, and (iii) if the Utility enacts or amends any Water shortage or Wastewater 

curtailment ordinances and such ordinances create classifications of Water and Wastewater customers, the 

Project shall receive the classification with no lower priority for Water usage than any other commercial or 

industrial customer of the Water System (other than services affecting public health, welfare and safety, 

including hospitals, fire protection and any related booster stations).  

 

(b) Repairs; Maintenance.  Due to the critical, 24 hours per day, 7 days per week 

operation of the Project, the Utility shall, at its sole cost and expense (other than the charges for actual 

services used by the Project), keep and maintain the portions of the Systems that serve the Project and 

related supporting infrastructure in good working condition and repair.  The Utility shall diligently pursue 

such repair, restoration and maintenance measures until the Service Interruption is remedied and full 

Systems operations to the Project are restored.  The Utility or its agents shall at all times have access to an 

inventory of spare components, parts, facilities, infrastructure and related appurtenances necessary for the 

Utility to fulfill its obligations hereunder in a timely manner.  The Utility shall cause suitably trained 

employees or third party maintenance contractors to be available and on call to provide critical repair, 

restoration and maintenance services 24 hours per day, 7 days per week.  To the extent that full repair, 

restoration or maintenance of a Service Interruption shall not be completed within 24 hours following the 

commencement of such Service Interruption, the Utility shall promptly, but in any event not more than 48 

hours following the commencement of the Service Interruption, coordinate with Customer to work to 

establish temporary alternative systems to restore Water and Wastewater service to the Project, which 

alternative systems shall remain fully operational until such time as a full repair, restoration or maintenance 

of the Systems is effectuated.  The Utility shall maintain maintenance and repair records for the Systems, 

and upon Customer’s reasonable request therefor, make such records promptly available for review by 

Customer or its employees, agents or representatives.  A “Service Interruption” means (i) with respect to 

the Water System, a failure of the Water System to supply to the Project the Required Project Quality and 

volume of Water reserved under the Water Capacity Allocation for any period of time, or (ii) with respect 

to the Wastewater System, a failure of the Wastewater System to maintain the capacity reserved under the 

Wastewater Capacity Allocation for any period of time. 

 

(c) Changes to Permitted Capacity.  The Utility shall deliver to Customer notice of 

any facts or circumstances (including damage to any infrastructure serving the Project) that could result in 

a reduction in the Permitted Water Use or the Permitted Discharge promptly, but in no event more than 48 

hours following learning of such facts or circumstances or that a reduction in Water or Wastewater service 

might result therefrom.  The Utility shall make available copies of its then-current permits relating to the 

Systems promptly upon Customer’s request therefor. 
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(d) Future Operations. The Utility shall operate the Systems in compliance with all 

applicable Laws and permits (including any orders relating to applicable Laws and permits) and shall use 

appropriate best management practices for Systems operations. The Utility shall promptly provide to 

Customer any notice of violation, directive or order issued to the Utility in connection with the Utility’s 

ownership, operation, or management of the Systems (an “Enforcement Notice”), no later than 5 days 

following receipt thereof by the Utility.  The Utility shall inform Customer within 5 days following the 

Utility’s learning of any enforcement actions taken by the State of Indiana or any agency thereof or the 

United States Government or any federal agency against the Utility in connection with the Utility’s 

operation or management of the Systems that could have a potential impact on Customer’s Water or 

Wastewater usage.  If the Utility receives an Enforcement Notice that contains a demand, requirement or 

deadline that could result in a Service Interruption for the Project, then the Utility shall promptly follow 

IDEM/EPA guidelines and requirements for public notification  following its receipt of such Enforcement 

Notice and coordinate with Customer to establish temporary, alternative mechanisms to provide Water and 

Wastewater services until the applicable Service Interruption, if any, is repaired or restored.  In the case of 

such a Service Interruption, the Utility shall use reasonable efforts under the circumstances to restore Water 

and Wastewater services at the levels required under the Allocations.  The Utility shall comply with all 

applicable federal and state public notification requirements regarding any Enforcement Notice.   

 

6. FEES AND RATES FOR CONNECTIONS AND SERVICES.  The Parties acknowledge 

and agree that standard fees, rates or other charges for the connection to or use of the Water System 

(collectively, the “Water Rate”) and the standard fees, rates or other charges for the connection to or use of 

the Wastewater System (collectively, the “Wastewater Rate”, and collectively with the Water Rate, the 

“Rates”) are set forth in the City’s Ordinances 2024-32 and 2025-08 and that they are fair and reasonable.  

The current Rates applicable to commercial/industrial customers such as Customer are set forth on Exhibit 

C attached hereto.  Customer hereby acknowledges and agrees that, upon actual delivery of Water and 

Wastewater services to the connection point for the Project, it will be responsible for paying the monthly 

metered rates for such services, subject to this Section 6. 

 

 (a) No Discrimination.  The Utility shall not discriminate against Customer in 

connection with the setting of the Rates.  Customer shall not be charged for use of, or otherwise obligated 

to pay amounts in connection with, the Systems, other than (i) charges (at the Water Rate) attributable to 

the portion of the Allocations for Water actually consumed or used by the Project and (ii) charges (at the 

Wastewater Rate) attributable to the number of gallons actually discharged into the Wastewater System by 

the Project, as determined by a separate discharge meter.  

 

 (b) Reasonable Fees and Rates.  The Utility shall comply with the requirements of 

applicable Laws in connection with setting the Rates, and the Rates shall be reasonable.  The Water Rate 

shall be based only upon the Utility’s actual operating, maintenance and capital outlay expenses for system 

upgrades and improvements, and the cost of capacity purchases from third parties and similar expenses for 

the Water System.  The Wastewater Rate shall be based only upon the Utility’s actual operating, 

maintenance and capital outlay expenses for system upgrades and improvements, and the cost of capacity 

purchases from third parties and similar expenses for the Wastewater System. The Rates are subject to 

periodic adjustment, but any increases or decreases to the Rates must be approved by the Common Council 

for the City. Future changes in rates and charges shall be established pursuant to and in accordance with 

the Act and Sections 6(a) and 6(d) hereof. The Utility acknowledges that a public hearing must be held 

prior to any adjustment to the Rates, with prior notice of such hearing being given pursuant to Indiana Code. 

The Utility shall not charge Customer any additional fees or rates solely applicable to the Project, the 

Property or the data center industry or data center users with the express or inferred intent to specifically or 

inequitably target the Project, the Property or the data center industry or data center users. 

 

 (c) Effect of Non-Payment for Service.  The Utility reserves the right to disconnect 
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Water or Wastewater service for non-payment of undisputed amounts, including related late fees and 

charges, to the extent set forth in the Ordinances; provided, however, that prior to any disconnection, the 

Utility shall provide Customer a minimum of 30 days after the date on which the unpaid invoice was due 

to pay such invoice and shall provide Customer with notification of termination at the Property at least 7 

days before any service is disconnected. 

 

 (d) Additional Fees.  The Utility has identified and disclosed all rates and fees that 

currently apply to the Project on Exhibit C hereto.  Customer shall not be required to pay any application 

fees, permit fees, connection fees, tap fees, capacity fees, impact fees, availability fees, water rights fees, 

main extension fees, reservation fees, Systems development fees or similar or related fees or expenses in 

connection with receiving service from the Systems not disclosed on Exhibit C, subject to future changes 

of the Water Rates and Wastewater Rates in accordance with this Section 6. 

 

 (e)  Measurement of Wastewater Discharge. The Utility and Customer acknowledge 

that a significant amount of Water entering the Project from the Utility’s water meter will be consumed and 

evaporated and the resulting discharge amount of Wastewater will be lower than the amount of Water 

entering the Project. Customer will pay for and install separate meter (or meters) for Wastewater discharges 

for the Project to measure the actual discharge amount from the Project. Such meter will be reasonably 

approved by the Utility and once approved will be owned and maintained by the Utility. Customer will only 

be charged for the number of gallons that are actually discharged into the wastewater system as measured 

by such discharge meter(s). Utility shall have access to the meter for the purposes of monitoring the flow 

as needed.  

 

7. INTENTIONALLY OMITTED. 

 

8. TERM.  The term of this Agreement (the “Term”) shall commence on the Effective Date 

and continue until terminated in accordance herewith. Customer may at any time and for any reason 

terminate this Agreement upon written notice thereof to the Utility.  Customer agrees to pay any and all 

fees due and owing upon termination.  

 

9. ADDITIONAL PROPERTY.  This Agreement is hereby adopted and approved by the 

Utility to apply to any real property contiguous to the Property that Customer may from time to time acquire 

following the Effective Date, including without limitation any of the exception parcels listed in Exhibit A 

(whether in one or more parcels, “Additional Property”).  If Customer acquires Additional Property, then 

automatically upon notice thereof to the Utility, this Agreement shall apply with respect to, and the 

definition of “Property” hereunder shall include, such Additional Property regardless of whether the legal 

description of such Additional Property is actually attached hereto.  Notwithstanding the foregoing, with 

respect to any Additional Property other than the exception parcels listed in Exhibit A, any use of the 

Capacity Allocations by such Additional Property that requires additional Water or Wastewater connections 

to the System shall be subject to engineering review by the Utility in no case, shall customer transfer 

Available Capacity to different metered parcels that is not contiguous to the original Property.  

 

10. ADDITIONAL TIERS.  Customer anticipates that it may develop the Property in a manner 

that would require additional Tiers of Water and Wastewater capacity in addition to, and similar in size and 

scope to, Tier I, Tier II and Tier III (each such additional Tier beyond Tier III, an “Additional Tier”, 

including those certain Additional Tiers referred to by Customer as “Tier IV”, “Tier V” and “Tier VI”).  If 

available and subject to the Ordinances, the Utility agrees to provide additional Water and Wastewater 

service to the Project sufficient to accommodate the Additional Tiers in the same amounts per Tier as the 

original Capacity Allocations (the “Additional Reservations”).  The Parties shall negotiate good faith 

amendments to this Agreement to accommodate such Additional Tiers. 
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11. DEFAULT AND REMEDIES. 

 

(a) Generally.  In the event of a default of this Agreement, the non-defaulting Party 

shall provide written notice of the default to the defaulting Party and shall specify a period of not less than 

15 days during which the defaulting Party shall have the right to cure such default; provided, however, that 

such cure period may be extended if (i) the default cannot reasonably be cured within the cure period 

provided in such notice, (ii) the curing Party notifies the non-defaulting Party of such fact by no later than 

the end of the cure period provided in the notice, (iii) the curing Party has theretofore been diligent in 

pursuing the cure and (iv) the curing Party in such extension notice covenants to (and thereafter actually 

does) diligently pursue the cure to completion.  If the defaulting Party fails to cure the default, the non-

defaulting Party may either (x) terminate this Agreement and seek damages from the defaulting Party or 

(y) enforce this Agreement by the remedy of damages or specific performance or both. Notwithstanding 

the first sentence of this Section 11(a), in the event of a breach by the Utility of the terms of Section 12(p), 

Customer may (1) treat such breach as an event of default and pursue the remedies set forth in this Section 

11(a), or (2) terminate this Agreement immediately by means of written notice to Utility. If the Agreement 

is terminated in accordance with the immediately preceding sentence, Customer will have no obligation to 

make further payments under this Agreement. This provision excludes the Customer’s obligations to pay 

for monthly metered Water Rates and Wastewater Rates.   

  

(b) Mutual Waiver of Consequential Damages.  Except in the case of gross negligence, 

bad faith or willful misconduct, for which claims for consequential damages are expressly reserved by the 

Parties, each Party hereby waives all claims against the other Party for any consequential or indirect 

damages that may arise out of or relate to this Agreement. 

 

12.   MISCELLANEOUS.  

 (a) Recitals.  The recitals of this Agreement are material terms hereof and shall be 

binding upon the Parties. 

 

 (b) Notice.  All notices and other communications given pursuant to this Agreement 

shall be in writing and shall be (i) mailed by first class, United States mail, postage prepaid, certified, with 

return receipt requested, and addressed to the parties hereto at the address listed below, (ii) hand delivered 

to the intended addressee, (iii) sent by nationally recognized overnight courier, or (iv) or by electronic mail 

with a confirming copy being forwarded by a reputable overnight courier service within 24 hours thereafter 

to the recipient at the mailing address set forth below. If notice is given by U.S. Certified Mail, then the 

notice shall be deemed to have been given on the second Business Day after the date the envelope containing 

the notice is deposited in the U.S. Mail, properly addressed to the party to whom it is directed, postage 

prepaid. Notice made by personal delivery, overnight delivery or electronic mail shall be deemed given 

when received. The parties hereto may change their addresses by giving notice thereof to the other in 

conformity with this provision. 

Utility: City of Lebanon Utilities 

Attn: Ed Basquill, GM  

401 S. Meridian Street  

Lebanon, IN 46052 

 Email: ebasquill@lebanon-utilities.com 

 

Courtesy Copy: Hackman Hulett LLP 

Attn: Jeff Jacob, Esq.  

1620 W. Oak St 

Suite 200 

Zionsville, IN 46077 
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Email: Jacob@hhlaw-in.com 

 

Customer: ORLA LLC 

c/o Ice Miller LLP 

One American Square, Suite 2900 

Indianapolis, IN  46282 

 Attn:  Matt DeLaruelle 

 Email:  matt.del@icemiller.com 

 (c) Assignment.  Customer may assign its rights and obligations under this Agreement 

to any (i) affiliate controlling, controlled by or under common control with Customer (and upon such 

assignment the assigning entity shall be relieved of its covenants, commitments and obligations hereunder) 

or (ii) subsequent owner of all or any portion of the Property.  If Customer sells or transfers all or 

substantially all of the Property and assigns its rights and obligations hereunder to its successor in title to 

the Property, then Customer shall be relieved of all of its covenants, commitments and obligations 

hereunder.   

 (d) Run with the Land.  This Agreement shall run with the Property and any portion 

thereof as it may be subdivided or recombined.  Customer may record in the Recorder’s Office of Boone 

County, Indiana a memorandum of this Agreement setting forth the existence of this Agreement. 

 (e) Entire Agreement.  This Agreement, including all Exhibits attached hereto, 

supersedes the MOU which shall be of no further force or effect, contains the entire agreement between the 

Parties regarding the provision of Water and Wastewater service to the Project, and all prior or 

contemporaneous communications or agreements between the Parties or their respective representatives 

with respect to the subject matter herein, whether oral or written, are merged into this Agreement and 

extinguished.  Except for Customer’s right to modify the description of the Property from time to time as 

set forth in Section 9, no agreement, representation or inducement shall be effective to change, modify or 

terminate this Agreement, in whole or in part, unless in writing and signed by the Party or Parties to be 

bound by such change, modification or termination.  If any term or provision of this Agreement or any 

application thereof shall be unenforceable, the remainder of this Agreement and any other application of 

any such term or provision shall not be affected thereby, and each provision of this Agreement shall be 

valid and enforceable to the fullest extent permitted by Law.  The Parties acknowledge and agree that this 

Agreement represents a negotiated agreement, having been drafted, negotiated and agreed upon by the 

Parties and their respective legal counsel.  Therefore, the Parties agree that the fact that one Party or the 

other Party may have been primarily responsible for drafting or editing this Agreement shall not, in any 

dispute over the terms of this Agreement, cause this Agreement to be interpreted against such Party.  It is 

the Parties’ collective intention to encourage, promote and aid the Project so that the opportunities and 

positive community impacts of the Project are fully realized by the City, its citizens and Customer. 

 (f) Waivers.  Neither Party may waive any condition or breach of any representation, 

term, covenant or condition of this Agreement, except in a writing signed by the waiving Party and 

specifically describing the condition or breach waived. The waiver by either Party of any condition or 

breach of any representation, term, condition or covenant contained in this Agreement shall not be deemed 

to be a waiver of any other representation, term, condition or covenant or of any subsequent breach of the 

same or of any other representation, term, condition or covenant of this Agreement. 

 (g) Governing Law.  This Agreement is governed by and shall be construed in 

accordance with the laws of the State of Indiana. 
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 (h) Interpretation.  The section headings of this Agreement are for convenience of 

reference only and shall not be deemed to modify, explain, restrict, alter or affect the meaning or 

interpretation of any provision hereof.  Whenever the singular number is used, and when required by the 

context, the same includes the plural, and the masculine gender includes the feminine and neuter genders.  

All references herein to “Section” or “Exhibit” reference the applicable Section of this Agreement or 

Exhibit attached hereto; and all Exhibits attached hereto are incorporated herein and made a part hereof to 

the same extent as if they were included in the body of this Agreement.  The use in this Agreement of the 

words “including”, “such as” or words of similar import when used with reference to any general term, 

statement or matter shall not be construed to limit such term, statement or matter to the specific terms, 

statements or matters, unless language of limitation, such as “and limited to” or words of similar import are 

used with reference thereto.  Rather, such terms shall be deemed to refer to all other items or matters that 

could reasonably fall within the broadest possible scope of such term, statement or matter. 

 (i) Counterparts.  This Agreement may be executed in as many counterparts as may 

be deemed necessary and convenient, and by the Parties in separate counterparts, each of which, when so 

executed, shall be deemed an original, but all such counterparts shall constitute one and the same 

instrument.  A scanned or photocopy signature on this Agreement, any amendment hereto or any notice 

delivered hereunder shall have the same legal effect as an original signature. 

 (j) Business Days.  As used herein, the term “Business Day” shall mean a day that is 

not a Saturday, Sunday or legal holiday in the State of Indiana.  All other references to “days” hereunder 

shall mean calendar days.  If the date for the performance of any covenant or obligation under this 

Agreement shall fall on a Saturday, Sunday or legal holiday in the State of Indiana, then the date for 

performance thereof shall be extended to the next Business Day. 

 (k) Effect on Other Vested Rights.  This Agreement does not abrogate any rights 

established or preserved by any applicable Law or by any other agreement or contract executed by the 

Utility and Customer in connection with the Project, or that have vested or may vest pursuant to common 

law or otherwise. 

 (l) Confidential Information.  Subject to Indiana’s Access to Public Records Act (I.C. 

5-14-3), Customer may designate any trade secrets or confidential business information included in any 

report or other writing delivered to the Utility pursuant to or in connection with this Agreement by any 

method intended to clearly set apart the specific material that Customer claims to be either its trade secrets 

or confidential business information that, if released, would give an advantage to competitors or result in 

unfair competitive injury to Customer (such information, collectively, “Confidential Business 

Information”).  For the avoidance of doubt, data and information related to Customer’s projected 

consumption or usage of all or any portion of the water system supply and wastewater system capacity shall 

be deemed Confidential Business Information.  The Utility shall redact or delete any Confidential Business 

Information from any records it makes available for inspection or of which it provides copies.  Within 2 

Business Days following the Utility’s receipt of any request to inspect or obtain copies of public records 

relating to this Agreement or the Project, the Utility shall provide written notice of the same to Customer a 

copy of the request, which notice shall include a copy of such request.  Subject to I.C. 5-14-3, the Utility 

shall not allow inspection or provide copies of any such records until Customer shall have had not less than 

10 Business Days (following and excluding the day on which Customer receives such notice) to determine 

whether to contest the right of any party to inspect or receive copies of such records and the Utility shall 

reasonably cooperate in connection therewith.  The Utility shall not be in violation of this Section 11(l) if 

an employee or consultant of the Utility verbally discloses any information received from Customer that 

was not clearly marked “CONFIDENTIAL”.       
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 (m) Attorneys’ Fees.  If any action is brought by either Party against the other Party, 

relating to or arising out of this Agreement or the enforcement hereof, each party shall bear its own costs 

and attorney fees incurred in connection with this Agreement, regardless of the outcome of any dispute 

arising from this Agreement..  The provisions of this Section 12(m) shall survive the termination or this 

Agreement and the entry of any judgment and shall not merge, or be deemed to have merged, into any 

judgment.   

 (n) Further Assurances.  Upon the request of the other Party, each Party agrees to (i) 

furnish to the other Party such requested information, (ii) execute and deliver to the other Party such 

requested documents and (iii) do such other acts and things reasonably required for the purpose of carrying 

out the intent of this Agreement.  

 (o) Waiver of Jury Trial.  EACH PARTY HEREBY WAIVES, TO THE FULLEST 

EXTENT PERMITTED BY LAW, ANY RIGHT TO TRIAL BY JURY OF ANY CLAIM, DEMAND, 

ACTION OR CAUSE OF ACTION (I) ARISING UNDER THIS AGREEMENT OR (II) IN ANY WAY 

CONNECTED WITH OR RELATED OR INCIDENTAL TO THIS AGREEMENT OR ANY OF THE 

TRANSACTIONS RELATED HERETO.  EACH PARTY HEREBY AGREES AND CONSENTS THAT 

ANY SUCH CLAIM, DEMAND, ACTION OR CAUSE OF ACTION SHALL BE DECIDED BY A 

COURT TRIAL WITHOUT A JURY AND THAT EITHER PARTY MAY FILE A COPY OF THIS 

AGREEMENT WITH ANY COURT AS EVIDENCE OF SUCH WAIVER. 

 (p) Ethical Business Practices; No Procurement Process. In connection with the 

negotiation and performance of this Agreement, the Utility, on behalf of itself and its agents and 

representatives, represents, warrants, and covenants that they have complied and will continue to comply 

with all applicable anti-corruption laws, rules, and regulations, including by using any payments or funds 

provided by Customer solely for the purposes stated in this Agreement and not in any way, directly or 

indirectly, that would constitute bribery, an illegal kickback, an illegal campaign contribution, or would 

otherwise violate any applicable anti-corruption laws. If the Utility becomes aware of any violation or 

suspected violation of this Section 12(p), it must provide prompt written notice to Customer and set forth 

the relevant facts and circumstances. Utility will, consistent with applicable Laws, cooperate with Customer 

in good faith to review any suspected violations of this Section 12(p), including by providing reasonable 

access to relevant documentation. The performance of any obligations under this Agreement does not 

require the Customer to submit any bid or otherwise participate in any procurement process of the Utility 

or to undertake any other obligations required by procurement laws and regulations of the Utility. 

 (q) Books and Records; Invoice Documentation. The Utility will keep and maintain 

complete and accurate records in connection with its performance under this Agreement and all fees and 

expenses charged to Customer and will retain these records for at least 7 years from their date of creation 

or for such period as may be required under applicable Laws. For clarity, this provision survives the 

termination of the Agreement. All Utility invoices must include sufficient detail and supporting 

documentation to substantiate all fees and expenses charged to Customer.  The current invoice format in 

general use by the Utility is sufficient for Customer’s purposes for monthly charges of Water Rates and 

Wastewater Rates. 

 (r) Force Majeure Events.  “Force Majeure Event” means a matter beyond the 

reasonable control of the Party to perform (excluding unfavorable economic conditions), including: acts of 

God, including earthquakes, fire, floods, tornados, hurricanes and extreme weather conditions; acts of 

terrorism; financial and/or banking crises that limit normal extensions of credit; acts of military authority; 

war; pandemics; civil disturbances; discovery of hazardous materials; and acts, orders or regulations of the 

United States of America or the State of Indiana; provided, however, in all cases, only to the extent that (i) 

the Party did not cause such Force Majeure Event, and (ii) throughout the pendency of such Force Majeure 
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Event, the Party utilizes commercially reasonable efforts to minimize the impact and delays caused by such 

Force Majeure Event. 

 

 [Signatures appear on following page]
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UTILITY: 

 

CITY OF LEBANON UTILITIES,  

a municipally owned utility by the City of Lebanon, a municipal corporation of the State of Indiana 

 

 

By:       ______________________________ 

Name:       

Title:       

 

ATTEST: 

 

[________________________] 

 

 

By:      _____________________________ 

Name:       

Title:       

 

 

CUSTOMER: 

 

ORLA LLC,  

a Delaware limited liability company 

 

 

By:       

Name:       

Title:       

 

 



 

 16  

 
4937-0270-9790.12 

EXHIBIT A 

 

PROPERTY 

 

A part of Sections 27, 28, 29, 32, 33, and 34, Township 19 North Range 1 West, Second Principal 

Meridian, Boone County, IN, and being further described as follows:  

(Bearings and Distances are based upon the Indiana State Plane Coordinate System (West Zone) 

(NAD83(2011)) 

All iron pins set (IPS) this survey are five eighths inch diameter rebar thirty inches long with plastic 

identification caps marked “R. Neuhaus LS 20900162”. 

Beginning at the NE Corner, NW ¼, Section 32, T19, R1W at a 4” Harrison 

Monument found (Per Section Corner Card); 

Thence N00°07'52"E, 2,622.04 Feet to the NW Corner, SE ¼, Section 29, T19N, 

R1W a 1" SQUARE BOLT Found; 

Thence N00°00'52"W, 2,614.06 Feet to the NW Corner, NE ¼, Section 29, T19, R1W 

at a 4” Harrison Monument found (Per Section Corner Card and being in the 

centerline of county road number W 200 N; 

Thence N89°33'36"E, 2,653.67 Feet to the NE Corner, NE ¼, Section 29, T19, R1W 

at a 4” Harrison Monument found (Per Section Corner Card) and being the 

intersection of county roads W 200 N and N 400 W; 

Thence N89°26'01"E, 1,243.67 Feet to a Magnetic Nail located in the centerline of 

county road W 200 N with its intersection with the centerline of Deer Creek and being 

southwest 68.46’ from the NW Corner, NE ¼ , NW ¼ , Sec. 28, T19N, R1W; 

Thence with the centerline of said Deer Creek and being a newly created boundary 

line for the following 117 calls: 

thence S30°58'19"W, 32.42 Feet to a Calculated Point Not Set; 

thence S27°09'30"W, 44.86 Feet to a Calculated Point Not Set; 

thence S11°53'59"W, 15.48 Feet to a Calculated Point Not Set; 

thence S17°48'52"E, 31.46 Feet to a Calculated Point Not Set; 

thence S33°00'33"E, 59.54 Feet to a Calculated Point Not Set; 

thence S25°39'25"E, 142.70 Feet to a Calculated Point Not Set; 

thence S29°33'04"E, 103.80 Feet to a Calculated Point Not Set; 

thence S23°03'17"E, 177.00 Feet to a Calculated Point Not Set; 

thence S27°39'57"E, 189.92 Feet to a Calculated Point Not Set; 

thence S24°10'37"E, 86.21 Feet to a Calculated Point Not Set; 

thence S15°16'37"E, 158.93 Feet to a Calculated Point Not Set; 

thence S08°28'59"E, 116.43 Feet to a Calculated Point Not Set; 

thence S01°09'00"W, 173.39 Feet to a Calculated Point Not Set; 

thence S02°02'45"E, 139.00 Feet to a Calculated Point Not Set; 

thence S00°26'40"W, 158.83 Feet to a Calculated Point Not Set; 

thence S27°23'19"E, 249.74 Feet to a Calculated Point Not Set; 

thence S28°11'45"E, 118.91 Feet to a Calculated Point Not Set; 

thence S66°25'41"E, 39.67 Feet to a Calculated Point Not Set; 

thence N86°42'29"E, 403.26 Feet to a Calculated Point Not Set; 

thence N82°01'36"E, 61.35 Feet to a Calculated Point Not Set; 
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thence N65°51'05"E, 119.07 Feet to a Calculated Point Not Set; 

thence N65°55'31"E, 239.02 Feet to a Calculated Point Not Set; 

thence N53°42'00"E, 117.53 Feet to a Calculated Point Not Set; 

thence N50°18'01"E, 146.10 Feet to a Calculated Point Not Set; 

thence N49°52'43"E, 147.87 Feet to a Calculated Point Not Set; 

thence N45°47'40"E, 125.68 Feet to a Calculated Point Not Set; 

thence N49°05'22"E, 130.79 Feet to a Calculated Point Not Set; 

thence N67°52'20"E, 27.05 Feet to a Calculated Point Not Set; 

thence N82°14'35"E, 108.09 Feet to a Calculated Point Not Set; 

thence S85°01'49"E, 43.05 Feet to a Calculated Point Not Set; 

thence S75°04'30"E, 177.22 Feet to a Calculated Point Not Set; 

thence S81°33'35"E, 92.51 Feet to a Calculated Point Not Set; 

thence S65°36'34"E, 63.14 Feet to a Calculated Point Not Set; 

thence S42°23'30"E, 40.56 Feet to a Calculated Point Not Set; 

thence S26°18'02"E, 37.23 Feet to a Calculated Point Not Set; 

thence S21°54'18"E, 276.16 Feet to a Calculated Point Not Set; 

thence S22°57'44"E, 320.10 Feet to a Calculated Point Not Set; 

thence S17°21'42"E, 44.01 Feet to a Calculated Point Not Set; 

thence S09°17'37"E, 129.70 Feet to a Calculated Point Not Set; 

thence S10°45'58"E, 20.51 Feet to a Calculated Point Not Set; 

thence S03°11'45"E, 82.78 Feet to a Calculated Point Not Set; 

thence S04°03'40"E, 21.59 Feet to a Calculated Point Not Set; 

thence S02°11'06"E, 68.77 Feet to a Calculated Point Not Set, and being the 

invert of a 8” Corrugated Metal Pipe; 

thence S07°28'10"W, 34.91 Feet to a Calculated Point Not Set; 

thence S23°02'52"W, 133.38 Feet to a Calculated Point Not Set; 

thence S21°16'44"W, 153.75 Feet to a Calculated Point Not Set; 

thence S18°19'27"W, 171.37 Feet to a Calculated Point Not Set; 

thence S25°03'39"W, 67.32 Feet to a Calculated Point Not Set; 

thence S02°36'05"W, 45.66 Feet to a Calculated Point Not Set; 

thence S10°16'06"E, 41.01 Feet to a Calculated Point Not Set; 

thence S16°27'41"E, 203.30 Feet to a Calculated Point Not Set; 

thence S12°46'21"E, 98.26 Feet to a Calculated Point Not Set; 

thence S22°19'34"E, 41.78 Feet to a Calculated Point Not Set; 

thence S29°36'12"E, 83.90 Feet to a Calculated Point Not Set; 

thence S35°05'02"E, 80.88 Feet to a Calculated Point Not Set; 

thence S40°15'21"E, 81.14 Feet to a Calculated Point Not Set and being 

S40°15'21"E, 24.13 Feet from a Reference Pin set in the Centerline of county 

road N 325 W; 

thence S37°55'19"E, 104.57 Feet to a Calculated Point Not Set; 

thence S47°19'10"E, 259.90 Feet to a Calculated Point Not Set; 

thence S44°46'43"E, 85.14 Feet to a Calculated Point Not Set; 

thence S30°52'51"E, 46.18 Feet to a Calculated Point Not Set; 

thence S24°31'51"E, 164.63 Feet to a Calculated Point Not Set; 

thence S48°11'51"E, 273.57 Feet to a Calculated Point Not Set; 

thence S51°09'46"E, 79.32 Feet to a Calculated Point Not Set; 
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thence S71°24'51"E, 69.82 Feet to a Calculated Point Not Set; 

thence S84°33'34"E, 98.71 Feet to a Calculated Point Not Set; 

thence S69°33'13"E, 150.23 Feet to a Calculated Point Not Set; 

thence S65°11'47"E, 102.32 Feet to a Calculated Point Not Set; 

thence S89°31'27"E, 41.21 Feet to a Calculated Point Not Set; 

thence N64°28'22"E, 48.43 Feet to a Calculated Point Not Set; 

thence N58°13'28"E, 84.36 Feet to a Calculated Point Not Set; 

thence N71°55'00"E, 151.12 Feet to a Calculated Point Not Set; 

thence N36°13'18"E, 36.61 Feet to a Calculated Point Not Set; 

thence N23°22'40"E, 62.42 Feet to a Calculated Point Not Set; 

thence N32°13'58"E, 47.61 Feet to a Calculated Point Not Set; 

thence N65°47'58"E, 142.03 Feet to a Calculated Point Not Set; 

thence N63°25'30"E, 133.85 Feet to a Calculated Point Not Set; 

thence N76°35'54"E, 162.30 Feet to a Calculated Point Not Set; 

thence S88°16'07"E, 166.56 Feet to a Calculated Point Not Set; 

thence S65°52'10"E, 22.50 Feet to a Calculated Point Not Set; 

thence S41°51'35"E, 31.40 Feet to a Calculated Point Not Set; 

thence S32°21'28"E, 210.48 Feet to a Calculated Point Not Set; 

thence S43°30'39"E, 56.82 Feet to a Calculated Point Not Set; 

thence S56°17'43"E, 348.05 Feet to a Calculated Point Not Set; 

thence S64°46'41"E, 196.21 Feet to a Calculated Point Not Set; 

thence S72°01'17"E, 57.26 Feet to a Calculated Point Not Set; 

thence S82°01'18"E, 217.21 Feet to a Calculated Point Not Set; 

thence S83°38'07"E, 88.51 Feet to a Calculated Point Not Set; 

thence N83°43'09"E, 200.37 Feet to a Calculated Point Not Set; 

thence N68°36'31"E, 95.87 Feet to a Calculated Point Not Set; 

thence N61°53'35"E, 124.39 Feet to a Calculated Point Not Set; 

thence N79°59'12"E, 110.94 Feet to a Calculated Point Not Set; 

thence N79°50'41"E, 246.29 Feet to a Calculated Point Not Set; 

thence N76°29'35"E, 91.26 Feet to a Calculated Point Not Set; 

thence N60°00'46"E, 51.69 Feet to a Calculated Point Not Set; 

thence N44°11'16"E, 35.41 Feet to a Calculated Point Not Set ; 

thence N58°24'46"E, 31.12 Feet to a Calculated Point Not Set, and being 

N58°24'46"E, 13.18 Feet from a Reference Pin set in the Centerline of county 

road N 250 W; 

thence N70°37'29"E, 137.21 Feet to a Calculated Point Not Set; 

thence N76°06'20"E, 64.54 Feet to a Calculated Point Not Set; 

thence N89°18'52"E, 318.53 Feet to a Calculated Point Not Set; 

thence S86°49'46"E, 58.23 Feet to a Calculated Point Not Set; 

thence S67°58'04"E, 36.98 Feet to a Calculated Point Not Set; 

thence S40°08'30"E, 41.52 Feet to a Calculated Point Not Set; 

thence S15°09'46"E, 37.66 Feet to a Calculated Point Not Set; 

thence S05°22'23"E, 31.62 Feet to a Calculated Point Not Set; 

thence S00°04'16"E, 197.16 Feet to a Calculated Point Not Set; 

thence S03°23'13"E, 65.30 Feet to a Calculated Point Not Set; 

thence S00°41'36"E, 197.00 Feet to a Calculated Point Not Set; 
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thence S00°01'19"E, 284.87 Feet to a Calculated Point Not Set; 

thence S00°38'28"E, 302.20 Feet to a Calculated Point Not Set; 

thence S00°14'13"E, 577.79 Feet to a Calculated Point Not Set; 

thence S01°01'20"E, 369.15 Feet to a Calculated Point Not Set; 

thence S00°29'14"E, 613.26 Feet to a Calculated Point Not Set; 

thence S01°27'10"E, 189.92 Feet to a Calculated Point Not Set; 

thence S00°06'21"W, 172.89 Feet to a Calculated Point Not Set; 

thence S00°27'09"E, 252.48 Feet to a Calculated Point Not Set; 

thence S00°31'42"E, 336.34 Feet to a Calculated Point Not Set and being the 

invert of a 36” CMP; 

thence S01°12'07"E, 34.54 Feet to a Magnetic Nail Set in the centerline of 

Highway 32 and its intersection with the centerline of Deer Creek, a New 

Corner and being Southwest 1954.57’ from the NE Corner, SE ¼ Sec. 34, 

T19N, R1W; 

Thence S89°49'16"W, 664.46 Feet to a Calculated Point Not Set, being the NW 

Corner SE ¼,  Sec 34, T19N, R1W; 

Thence S89°49'16"W, 2,656.79 Feet to the NE Corner, SE ¼, Sec 33, T19, R1W at a 

4” Harrison Monument found (Per Section Corner Card); 

Thence S89°53'48"W, 2,648.96 Feet to the NE Corner, SW ¼, Sec 33, T19, R1W at a 

6”x12” Stone Found; 

Thence S89°53'27"W, 2,651.65 Feet to the NW Corner, SW ¼, Sec 33, T19, R1W at 

a 4” Harrison Monument found (Per Section Corner Card), in centerline of county 

road N 400 W; 

Thence N89°59'04"W, 2,646.64 Feet to an Iron Pin with Cap Set, being S89°58'02"E, 

2,648.86 Feet from the SW Corner, NW ¼ Sec 32, T19N, R1W, a 4” Harrison 

Monument Found; 

Thence N00°21'53"W, 659.54 Feet to a 5/8” Iron Pin Found; 

Thence N00°16'14"W, 1,978.81 Feet to the point of beginning, and containing 

1,498.913 Acres or 65,292,668 Square Feet as surveyed by Robert Neuhaus 

LS#20900162, of QK4, Inc. 

 

EXCEPTING THEREFROM THE FOLLOWING THREE (3) AREAS: 

 

EXCEPTION 1 / PARCEL 37 

(TAX PARCEL 06-10-29-000-008.000-011) 

K.A. HINE FARMS, INC. PROPERTY AS RECORDED IN BOOK 210 PAGE 168 

 

THE NORTHWEST QUARTER OF THE SOUTHEAST QUARTER OF SECTION 

29, TOWNSHIP 19 NORTH, RANGE 1 WEST, OF THE SECOND PRINCIPAL 

MERIDIAN, CONTAINING 40 ACRES. 

 

AND BEING FURTHER DESCRIBED AS: 

FROM THE NORTHEAST CORNER OF THE AFORESAID SOUTHEAST 

QUARTER BEING A 4” HARRISON MONUMENT FOUND, PROCEED THENCE 

NORTH 89 DEGREES 54 MINUTES 03 SECONDS WEST, ALONG THE 

SECTION LINE, 1,326.97 FEET TO THE POINT OF BEGINNING. FROM SAID 



 

 20  

 
4937-0270-9790.12 

POINT OF BEGINNING,  THENCE SOUTH 00 DEGREES 08 MINUTES 58 

SECONDS WEST 1,309.80 FEET TO AN 1”IRON PIN WITH CAP, STAMPED: 

DODGE S0288; THENCE NORTH 89 DEGREES 54 MINUTES 14 SECONDS 

WEST, 1,326.55 FEET TO A CALCULATED POINT NOT SET, BEING 0.92’ 

EAST OF A 5/8”IRON PIN FOUND, NOT HELD ; THENCE NORTH 00 

DEGREES 07 MINUTES 52 SECONDS EAST 1,309.87 FEET TO A 1”SQUARE 

BOLT FOUND, THE NW CORNER OF THE SE ¼, SECTION 29; THENCE 

SOUTH 89 DEGREES 54 MINUTES 03 SECONDS EAST, 1,326.97 FEET TO THE 

POINT OF BEGINNING, CONTAINING 39.895 ACRES OR 1,737,844 SQUARE 

FEET, MORE OR LESS. 

 

EXCEPTION 2 / PARCEL 17: 

(TAX PARCEL 06-10-32-000-002.000-037) 

THELMA S. SMITH, TRUSTEE OF THE THELMA S. SMITH REVOCABLE 

TRUST, AS RECORDED IN INSTRUMENT #0406264 

 

A PART OF THE NORTHEAST QUARTER OF SECTION 32, TOWNSHIP 19 

NORTH, RANGE 1 WEST, JEFFERSON TOWNSHIP, BOONE COUNTY, 

INDIANA, BEING THAT 9.47 ACRE PARCEL SURVEYED BY JONATHAN E. 

HAUSE, P.S. 20600040 AND SHOWN ON A PLAT OF SURVEY CERTIFIED ON 

DECEMBER 2, 2021 AS HAUSE SURVEYING AND ENGINEERING JOB 

NUMBER 21S770 (ALL MONUMENTS HEREIN REFERENCED ARE AS SET 

OR FOUND ON THE AFORESAID HAUSE SURVEY),  BEING MORE 

PARTICULARLY DESCRIBED AND UPDATED PER CURRENT SURVEY AS 

FOLLOWS: COMMENCING AT AN INDOT "C" MONUMENT FOUND 

MARKING THE NORTHEAST CORNER OF THE NORTHEAST QUARTER OF 

SAID SECTION 32; THENCE SOUTH 00 DEGREES 06 MINUTES 14 SECONDS 

EAST 949.20 FEET ALONG THE EAST LINE OF THE NORTHEAST QUARTER 

OF SAID SECTION 32, AND GENERALLY ALONG COUNTY ROAD N 400 W 

TO THE POINT OF BEGINNING OF THIS DESCRIPTION, SAID POINT BEING 

WITNESSED BY A 5/8-INCH DIAMETER REBAR WITH BLUE PLASTIC CAP 

STAMPED "HAUSE PLS20600040" (HEREAFTER CALLED CAPPED REBAR), 

BEARING SOUTH 89 DEGREES 49 MINUTES 21 SECONDS WEST 20.23 FEET; 

THENCE CONTINUING SOUTH 00 DEGREES 06 MINUTES 14 SECONDS 

EAST  750.70 FEET ALONG THE EAST LINE OF THE NORTHEAST QUARTER 

OF SAID SECTION 32 TO A POINT BEING WITNESSED BY A CAPPED 

REBAR BEARING SOUTH 89 DEGREES 53 MINUTES 46 SECONDS WEST 

19.97 FEET; THENCE SOUTH 89  DEGREES 53 MINUTES 46 SECONDS WEST 

550.58 FEET TO A CAPPED REBAR, THENCE NORTH 00 DEGREES 03 

MINUTES 01 SECONDS WEST 750.00 FEET TO A CAPPED REBAR; THENCE 

NORTH 89 DEGREES 49 MINUTES 21 SECONDS EAST  549.88 FEET TO THE 

POINT OF BEGINNING. CONTAINING 9.478 ACRES OR 412,866 SQUARE 

FEET, MORE OR LESS. 

 

EXCEPTION 3 / PARCEL 22: 

(TAX PARCEL 06-10-33-000-001.000-002) 



 

 21  

 
4937-0270-9790.12 

THELMA S. SMITH, TRUSTEE OF THE THELMA S. SMITH REVOCABLE 

TRUST, AS RECORDED IN INSTRUMENT #0406264 

 

THAT PORTION OF LAND BEGINNING IN THE NORTHEAST CORNER OF 

THE WEST 20 ACRES OF THE NORTHEAST QUARTER OF SAID SECTION 33 

OF CENTER TOWNSHIP, WEST PART T-19-N, R-1-W, BEGINNING AT AN 

INDOT "C" MONUMENT FOUND MARKING THE NORTHEAST CORNER OF 

THE NORTHWEST QUARTER OF SAID SECTION 33 THENCE ALONG THE 

CENTERLINE OF STATE ROAD 32, NORTH 89 DEGREES 54 MINUTES 16 

SECONDS EAST  330.00 FEET ALONG SAID SECTION LINE, THENCE SOUTH 

00 DEGREES 17 MINUTES 34 SECONDS EAST  600.68 FEET, THENCE NORTH 

89 DEGREES 59 MINUTES 12 SECONDS WEST  800.00 FEET, THENCE 

NORTH 00 DEGREES 17 MINUTES 34 SECONDS WEST  600.00 FEET TO THE 

CENTERLINE OF STATE ROUTE 32, THENCE SOUTH 89 DEGREES 59 

MINUTES 34 SECONDS EAST  470.00 FEET TO  THE POINT OF BEGINNING, 

CONTAINING 11.022 ACRES OR 480,125 SQUARE FEET, MORE OR LESS. 

 

AFTER SAID EXCEPTIONS, SUBJECT PROPERTY CONTAINS 1,438.518 

ACRES OR 62,661,833 SQUARE FEET MORE OR LESS. 
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EXHIBIT B 

 

CAPACITY ALLOCATIONS1 

 

1. Water Capacity Allocation. The Water capacity allocation for each Tier of the Project shall be as 

indicated in the tables below (the “Water Capacity Allocation”), which Customer anticipates will become 

necessary in the following tiers:  Tier I, Tier II and Tier III (each, a “Tier” and collectively the “Tiers” of 

the Water Capacity Allocation).  Peak Flow Rate may be realized for no more than a maximum of one (1) 

hour duration during any twenty-four (24) hour period.     

     

Tier Allocation Date 

Water 

Capacity 

Allocation 

(Average GPD) 

Water 

Capacity 

Allocation 

(Peak GPD) 

Availability Fees Due 

at Allocation Date to 

Reserve Capacity 

Peak Flow 

Rate 

(GPM) 

I January 1, 2027 250,000 500,000 $2,600,000 2,500 

II January 1, 2028 2,000,000 4,000,000 $18,200,000 3,000 

III January 1, 2031 4,000,000 8,000,000 $20,800,000 8,000 

      

2. Wastewater Capacity Allocation.  The Wastewater capacity allocation for each Tier of the Project 

shall be as indicated in the tables below (the “Wastewater Capacity Allocation”), which Customer 

anticipates will become necessary in the following tiers: Tier I, Tier II and Tier III (each, a “Tier” and 

collectively the “Tiers” of the Wastewater Capacity Allocation).   
    

Tier Allocation Date 

Wastewater 

Capacity 

Allocation 

(Average GPD) 

Wastewater 

Capacity 

Allocation 

(Peak GPD) 

Availability Fees 

Due at Allocation 

Date to Reserve 

Capacity 

Peak Flow 

Rate 

(GPM) 

I January 1, 2027 125,000 250,000 $2,181,600 500 

II January 1, 2028 1,000,000 2,000,000 $15,244,200 2,000 

III January 1, 2031 2,000,000 4,000,000 $17,420,000 4,000 

 
1 Estimated Calculations for Availability Fees are based upon the current Ordinances (please note round up to 

nearest EDU).  The actual Availability Fees due are subject to the then in effect Ordinance governing Nonrecurring 

Rates and Charges at the time of payment: 

 Water Availability Fees = New Average Water Capacity Allocation / 500 GPD per EDU x $5,200 per EDU 

 Wastewater Availability Fees = New Wastewater Capacity Allocation / 310 GPD per EDU x $5,400 per EDU 
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EXHIBIT C 

 

FEES and RATES 

 

Water Fees and Rates 

 

1. Monthly Consumption Charge: $8 per 100 cubic feet 

2. Minimum Monthly Charge: Dependent on meter size 

3. Hydrant Rental: $763.83 each, per year 

4. Sprinklers: Per year charge, based on connection size 

5. Availability fee: $5,200 per EDU 

6. Connection Fee: Actual cost 

7. Water Fees/Rates per Ordinance 2024-32 

8. Other fees and charges not listed above that are non-recurring and less than $1,000 or recurring 

but less than $1,000 per year 

 

Wastewater Fees and Rates 

 

1. Availability Fee: $5,400 per EDU 

2. Monthly Base Charge; Rate is dependent on meter size 

3. Treatment Flow Rate: $6.50 per 100 Cu. Ft./Month  

4. Wastewater Fees/Rates per Ordinance 2025-08   

5. Excluding surcharges, penalty and enforcement sanctions, the other fees and charges not listed 

above that are non-recurring and less than $1,000 or recurring but less than $1,000 per year. 
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EXHIBIT D 

 

WASTEWATER DISCHARGE LIMITS 

 

Maximum discharge levels: 

 

Pollutant Local Limit (mg/L) 

Arsenic 0.16 

Cadmium 0.09 

Chromium, Total 2.7 

Copper 0.20 

Cyanide, Total 0.19 

Lead 0.54 

Mercury 0.0002 

Nickel 1.1 

Phenols, Total 1.0 

Selenium 0.24 

Silver 0.66 

Zinc 2.4 

 

 

 

 

 

 


