
 

 

PARTICIPATION AND PURCHASE AGREEMENT 
(CITY OF LEBANON, INDIANA FIRE STATION #13) 

This Participation and Purchase Agreement (City of Lebanon, Indiana Fire Station 
#13) (the “Participation Agreement”) is executed this   day of _____, 2025, by and among 
GM DEVELOPMENT COMPANIES LLC (the “Developer”), the CITY OF LEBANON, 
INDIANA (the “City”), and [TBD] (the “Payment Rights Purchaser”). 

1. Definitions. 

Agency shall mean any applicable: (a) governmental agency, board, commission, 
or department; or (b) other judicial, administrative, or regulatory body. 

Assignment Documents shall mean all instruments, agreements, and other 
documents evidencing, or required in connection with, the Assignment Transaction, 
including, without limitation, the Participation Agreement. 

Assignment Transaction shall mean the purchase of an absolute assignment of the 
Payment Rights, the proceeds of the sale of which shall be used to finance the Project Costs. 

BOT Agreement shall mean the BOT Agreement, dated as of _____, 2025, by and 
between the Developer and the City. 

Closing shall mean the closing with respect to the Transaction. 

Closing Date shall mean the date of the Closing. 

Code shall mean the Internal Revenue Code of 1986, as amended, and the United 
States Treasury Regulations in effect with respect thereto. 

Completion Affidavit shall mean an affidavit of Developer stating that the Project 
has been completed. 

Disbursement Instructions shall mean instructions from City for disbursement of 
funds on deposit in the Project Fund to (or for the account of) Developer, which instructions 
shall be substantially in the form attached hereto as Exhibit C. 

Disbursement Request shall mean: (a) a request for disbursement of the 
Transaction Proceeds to (or for the account of the Developer, which request shall be 
substantially in the form attached hereto as Exhibit B); together with (b) copies of 
inspection reports, AIA forms, or other reports reasonably acceptable to City showing: 
(i) the total amount disbursed to date; (ii) the percentage of completion of the Project; 
and (iii) the anticipated cost to complete the Project. 

Event of Default shall have the meaning set forth in Subsection 9(a). 

Full Prepayment Price shall have the meaning ascribed to such term in the 
Installment Agreement. 
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Installment Agreement shall mean that certain Installment Purchase Agreement 
(City of Lebanon Fire Station #13) of even date herewith executed by and between 
Developer and City. 

Installment Payments shall mean the installment payments payable by City 
pursuant to the Installment Agreement. The Installment Payments are the “Installment 
Payments” under the Installment Agreement. 

IP Interest Amount shall mean, with respect to any given Installment Payment, 
the amount thereof specified on Exhibit A to the Installment Agreement in the column 
entitled “Interest” or “Interest Amount.” The IP Interest Amount is the “IP Interest 
Amount” under the Installment Agreement. 

IP Principal Amount shall mean, with respect to any given Installment Payment, 
the amount thereof specified on Exhibit A to the Installment Agreement in the column 
entitled “Principal” or “Principal Amount.” The IP Principal Amount is the “IP Principal 
Amount” under the Installment Agreement. 

Law shall mean any applicable federal, state, or local law, statute, ordinance, rule, 
or regulation, or any order or decree of any Agency. 

Outstanding IP Principal Amount shall mean, as of any given date, the 
aggregated outstanding IP Principal Amount. The Outstanding IP Principal Amount is the 
“Outstanding IP Principal Amount” under the Installment Agreement. 

Payment Due Date shall mean each February 1 and August 31 during the Payment 
Period (as defined in the Installment Agreement), commencing on [August 1, 2025]. 

Payment Rights shall mean the rights under the Installment Agreement with respect 
to the receipt of the Installment Payments. The Payment Rights are the “Payment Rights” 
under the Installment Agreement. 

Payment Rights Price shall mean the amount of $[TBD]. 

Project shall mean the project to be constructed by Developer pursuant to, and in 
accordance with, the BOT Agreement. 

Project Costs shall mean the fees, costs, and expenses to be incurred in connection 
with the Project, including: (a) the costs to draft and negotiate this Participation Agreement, 
the BOT Agreement, the Installment Agreement, and any other documents contemplated 
by any of the foregoing; (b) the costs incurred in connection with the closing of the 
Transaction and the purchase of the Payment Rights (to the extent that such costs are not 
included in Subsection (a) of this definition); and (c) the cost to develop, design, and 
construct the Project in accordance with the terms and conditions of the BOT Agreement. 

Project Fund shall mean a separate and dedicated account established by the 
Payment Rights Purchaser for the benefit of Developer from which disbursements shall be 
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made to Developer pursuant to this Participation Agreement to pay Project Costs. 

Special Tax Counsel shall mean any firm of attorneys: (a) of nationally-recognized 
standing in matters pertaining to the federal tax exemption of interest on obligations issued 
by states and political subdivisions; and (b) admitted to practice law before the highest 
court of any state of the United States of America; that is selected by City. 

Taxable Event shall mean any action or event that results in the loss of the 
exclusion of the IP Interest Amount from gross income under the Code or any Laws 
regarding Indiana income taxation. 

Tax Opinion shall mean an opinion of Special Tax Counsel to the effect that the IP 
Interest Amount is excludable from gross income under the Code or any Laws regarding 
Indiana income taxation. 

Transaction shall mean the sale and absolute assignment of the Payment Rights to 
the Payment Rights Purchaser, as the “Payment Rights Purchaser” under the Installment 
Agreement. 

Transaction Proceeds shall mean the proceeds of the closing of the Transaction. 

2. Sale/Assignment. Subject to the terms and conditions of this Participation 
Agreement, Payment Rights Purchaser shall purchase from Developer, and Developer shall 
sell and assign to Payment Rights Purchaser, the Payment Rights for the Payment Rights 
Price. The Transaction Proceeds shall be used by Developer to fund the Project Costs. 

3. Closing. 

(a) Closing. The Closing Date shall be established by the parties, acting jointly. 
At the Closing: (i) fully executed copies of this Participation Agreement, the 
BOT Agreement, the Installment Agreement, and any other documents 
reasonably determined by Developer, City, and/or the Payment Rights 
Purchaser to be necessary to consummate the Transaction shall be delivered 
to each of Developer, City, and the Payment Rights Purchaser; (ii) the 
Payment Rights Purchaser shall establish the Project Fund, and, as reflected 
on Exhibit A, deposit the Payment Rights Price into the Project Fund for 
subsequent disbursement in accordance with the terms and conditions of this 
Participation Agreement; and (iii) City shall pay to the parties specified on 
Exhibit A the amounts set forth on Exhibit A, as Exhibit A may be modified 
to contemplate additional Closing costs and expenses approved by 
Developer and City. 

(b) Absolute Assignment. From and after the Closing: (i) this Participation 
Agreement shall constitute an absolute and complete sale, assignment, and 
transfer by Developer of the Payment Rights to the Payment Rights 
Purchaser; and (ii) the Installment Agreement shall be deemed to be 
registered in the name of the Payment Rights Purchaser. If the Payment 
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Rights Purchaser sells or assigns any of its right, title, and/or interest in or 
to the Payment Rights to any other entity, then the Payment Rights 
Purchaser shall: (i) give written notice thereof to City; and (ii) obtain an 
agreement from the assignee that it will give written notice to City of any 
subsequent sale or assignment of the interest of the assignee in the Payment 
Rights. 

4. Payments. 

(a) Payment. For so long as the Payment Rights Purchaser is the owner of the 
Payment Rights, City shall pay all Installment Payments (and, if applicable, 
the Full Prepayment Price) at the address for the Payment Rights Purchaser 
set forth in Section 11 on or before the Payment Due Date. All Installment 
Payments shall be paid in lawful money of the United States of America, in 
immediately available funds at the place of payment, without setoff, 
counterclaim, or deduction. 

(b) Absolute Obligation. Subject to section 4(c) below, the obligation of City to 
pay the Installment Payments is absolute and unconditional, and until the 
Outstanding IP Principal Amount, together with all interest that has accrued 
thereon and remains unpaid, has been paid in full: (i) City shall not 
discontinue or suspend payment of any Installment Payments; and (ii) no 
Installment Payment shall be: (A) subject to reduction, whether by offset or 
otherwise; or (B) conditional upon the performance or nonperformance by 
any party of any agreement (including, without limitation, the performance 
or nonperformance by Developer under the BOT Agreement) or any other 
cause. 
 

(c) Source. The Installment Payments are payable from funds of City that 
legally may be used to pay the Installment Payments, subject to annual 
appropriation by the fiscal body of the City. 
 

5. Representations. 
 
(a) Each of Developer and City represents and warrants as follows: 

 
(i) It has: (A) the power and authority to enter into, and perform its 

obligations under, this Participation Agreement and the Installment 
Agreement; (B) the power and authority to carry out all transactions 
contemplated by this Participation Agreement and the Installment 
Agreement; and (C) complied with the Laws in all matters relating 
to the foregoing transactions; 
 

(ii) It has: (A) taken all actions necessary to authorize the execution, 
delivery, and performance of its obligations under this Participation 
Agreement and the Installment Agreement; and (B) been authorized 
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by proper action to execute, deliver, and perform its obligations 
under this Participation Agreement and the Installment Agreement; 
 

(iii) Neither the execution and delivery of this Participation Agreement, 
nor the performance by it hereunder: (A) violates any Law or any 
indenture, material agreement, or other instrument to which it is a 
party, or by which it or any of its properties or assets is bound; (B) 
conflicts with, results in a breach of, or constitutes a default under 
any such indenture, agreement, or other instrument; or (C) results in 
the creation or imposition of any prohibited lien, charge, or 
encumbrance of any nature upon any of its properties or assets; 

(iv) No litigation is pending or, to its knowledge, threatened: (A) seeking 
to restrain or enjoin: (1) the Transaction; or (2) the use of the Project 
for payment of the Installment Payments; (B) in any way contesting 
or affecting: (1) any authority for the consummation of the 
Transaction; or (2) the validity of this Participation Agreement, the 
Installment Agreement, or the Transaction; or (C) in any other 
manner contesting its existence or powers; 

(v) This Participation Agreement and the Installment Agreement, when 
executed and delivered by it will be its valid and binding obligation; 
provided that the enforceability of the foregoing may be subject to: 
(A) Laws relating to bankruptcy, insolvency, reorganization, 
moratorium, or other similar subjects; (B) the exercise of judicial 
discretion in appropriate cases; and/or (C) general principles of equity; 
and 

(vi) During the last five years, it has not been in default beyond any 
applicable cure periods in the payment of principal or interest due 
and payable with respect to any obligations issued or guaranteed by 
it, or with respect to which it is an obligor. 

(b) City. In addition to the representations and warranties set forth in Subsection 
5(a), City represents and warrants as follows: 

(i) It is a city incorporated under the laws of the State of Indiana; 

(ii) There has been no material adverse change in the financial condition 
of City from that shown in the most recent financial statements of 
City that have been delivered to the Payment Rights Purchaser; 

(iii) There is no litigation or governmental proceeding pending or, to the 
knowledge of City, threatened against City or any of its property 
that, if adversely determined, would have a material adverse effect 
on the financial condition of City; and 
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(iv) In connection with effectuating the Transaction, it has complied with 

all Laws, including that it has followed and/or complied with all 
required local procedures and requirements. 

(c) Developer. In addition to the representations and warranties set forth in 
Subsection 5(a), Developer represents and warrants that it is a limited 
liability company organized and existing under the laws of the State of 
Indiana. 

6. Consents/Covenants. 

(a) City consents to the sale and assignment of the Payment Rights to the 
Payment Rights Purchaser; 

(b) City shall: (i) comply with all of its obligations under the Installment 
Agreement; and (ii) subject to section 4(c) hereof, pay the Installment 
Payments directly to the Payment Rights Purchaser on or before the 
applicable Payment Due Date, in accordance with Section 4; 

(c) City shall not incur any debt secured by any portion of its interest in the 
Project; and 

(d) Promptly after knowledge thereof has come to the attention of the City, City 
shall provide to the Payment Rights Purchaser written notice of: (i) any Event 
of Default; or (ii) any litigation or governmental proceeding pending or 
threatened against City or any of its property that, if adversely determined, 
would have a material adverse effect on the financial condition of City. 

7. Conditions. The obligation of the Payment Rights Purchaser to proceed to the 
Closing is subject to the satisfaction, or waiver in writing, as of the Closing Date of the 
conditions set forth in this Section. 

(a) The Payment Rights Purchaser shall have approved the form of the 
Installment Agreement; provided that, if the approved Installment 
Agreement is executed prior to the Closing, then, on the Closing Date, the 
Installment Agreement shall be: (i) reasonably satisfactory to the Payment 
Rights Purchaser; and (ii) in full force and effect. 

(b) The Payment Rights Purchaser shall have received executed copies of all 
the Assignment Documents, in form and substance reasonably acceptable to 
Payment Rights Purchaser. 

(c) No general banking moratorium shall have been declared by authorities of 
the United States of America or the State of Indiana. 

(d) The Payment Rights Purchaser shall have received a Tax Opinion, dated the 
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Closing Date, which opinion shall be: (i) addressed to the Payment Rights 
Purchaser, or accompanied by a letter from Special Tax Counsel that is 
addressed to the Payment Rights Purchaser and specifies that the Payment 
Rights Purchaser may rely on such opinion; and (ii) in form and substance 
acceptable to the Payment Rights Purchaser. 

(e) The Payment Rights Purchaser shall have received an opinion from counsel 
to City, which opinion shall be: (i) dated the Closing Date; (ii) addressed to 
Special Tax Counsel, the City, and the Payment Rights Purchaser; and (iii) 
in a form and substance acceptable to the Payment Rights Purchaser. 

(f) The Payment Rights Purchaser shall have received from City certified copies 
of the resolutions, minutes, and/or approvals enacted and/or obtained by City 
authorizing the execution and delivery of all documents to be executed and 
delivered by City in connection with the Transaction, which certification 
shall state that such resolutions and/or approvals remain in full force and 
effect without amendment. 

(g) The Payment Rights Purchaser shall have received from Developer: 

(h) certified copies of the resolutions and/or approvals enacted and/or 
obtained by Developer authorizing the execution and delivery of all 
documents to be executed and delivered by Developer in connection 
with the Transaction, which certification shall state that such 
resolutions and/or approvals remain in full force and effect without 
amendment; 

(ii) copies of the Articles of Organization, Operating Agreement, and 
Certificate of Existence of Developer; 

(i) The Payment Rights Purchaser, in the exercise of its reasonable discretion, 
shall be satisfied that, at the Closing, all of its expenses in connection with 
the Transaction (including, without limitation, processing, closing, and 
reasonable attorneys' fees) will be paid by Developer and/or the City. 

(j) The Payment Rights Purchaser shall have received such additional 
documentation as counsel for the Payment Rights Purchaser or the Special 
Tax Counsel reasonably may request to: (i) evidence compliance with all 
Laws; or (ii) provide further assurances to the Payment Rights Purchaser; 
which documentation shall be in form and substance reasonably acceptable 
to the Payment Rights Purchaser. 

If any of the foregoing conditions are not satisfied, or waived in writing, on the Closing Date, 
then the Payment Rights Purchaser may terminate this Participation Agreement by delivery 
of written notice to Developer and City. 

8. Disbursements. 
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(a) The funds on deposit in the Project Fund shall be disbursed to, or on behalf 
of, Developer to pay Project Costs. To obtain a disbursement from the 
Project Fund, Developer shall deliver a Disbursement Request to City. Upon 
approval of such Disbursement Request, City shall submit Disbursement 
Instructions (which shall include the Disbursement Request submitted by 
Developer to City, as contemplated by the form Disbursement Instructions 
attached hereto as Exhibit C) to the Payment Rights Purchaser. Upon receipt 
of the foregoing from City, the Payment Rights Purchaser shall disburse 
funds in the amount specified in the Disbursement Instructions, which funds 
shall be used to pay Project Costs; provided that the Payment Rights 
Purchaser shall not be obligated to make disbursements from the Project 
Fund more frequently than once per month. For purposes of clarity, the 
Payment Rights Purchaser shall disburse funds only: (i) when it has received 
a Disbursement Request and Disbursement Instructions; and (ii) in the 
amount specified in the Disbursement Instructions. So long as funds are 
disbursed in accordance with the terms and conditions of this subsection, 
the Payment Rights Purchaser shall not be liable in connection with any 
dispute regarding the amount of the funds disbursed. 

(b) Upon completion of the Project in accordance with the BOT Agreement 
such that no further disbursements from the Project Fund will be needed in 
connection with the construction of the Project, Developer will provide the 
Completion Affidavit to the Payment Rights Purchaser. 

(c) After receipt of the Completion Affidavit, any funds remaining in the Project 
Fund shall be applied by the Payment Rights Purchaser to the next due 
Installment Payments. 

(d) Except to the extent set forth in this section, neither City nor the Payment 
Rights Purchaser shall have any responsibility for ensuring that the funds on 
deposit in the Project Fund are used in the proper manner. 

9. Defaults/Remedies. 

(a) Each of the following shall constitute an “Event of Default”: 

(i) A misrepresentation by Developer or City hereunder or 
under the Installment Agreement; 

(ii) Any failure by City to pay an Installment Payment when due; 

(iii) The issuance of any debt by the City in violation of Subsections 6(c); 

(iv) Any “Event of Default” by Developer or City under the Installment 
Agreement or the BOT Agreement, including, without limitation, the 
failure by the applicable party to comply with the terms and 
conditions of Section 11 of the Installment Agreement (entitled “Tax 
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Covenants”); 

(v) Commencement of any voluntary or involuntary bankruptcy or 
similar proceeding against City; 

(vi) City becomes insolvent or generally is unable to pay its debts as they 
become due; and/or 

(vii) A receiver is appointed for a substantial portion of City's property. 

(b) Developer and City agree that, during the continuance of an Event of 
Default, the Payment Rights Purchaser shall have the right to exercise any 
right or remedy available to Developer under the Installment Agreement as 
a result of an “Event of Default” under the Installment Agreement. 

10. Indemnification. To the extent permitted by the Laws: (a) Developer and City shall 
indemnify and hold harmless the Payment Rights Purchaser from and against any and all 
claims, judgments, damages, liabilities, injuries, losses, costs, and expenses (including, 
without limitation, reasonable attorneys' fees) arising from, or connected with: (i) the 
consummation of the Transaction; and/or (ii) the breach by Developer and/or City, 
respectively, of any term or condition to be observed or performed by it pursuant to this 
Participation Agreement, the Installment Agreement, and/or the BOT Agreement; and (b) 
City shall indemnify and hold harmless the Payment Rights Purchaser from and against any 
actual losses resulting from the occurrence of a Taxable Event. The foregoing 
indemnifications shall survive the termination of this Participation Agreement. 
11. Notice. Any notice or approval required or permitted to be given pursuant to this 
Participation Agreement shall be in writing, and shall be deemed to have been given when: 
(a) delivered in person to the other party; or (b) sent by national overnight delivery service, 
with confirmation of receipt, addressed as follows: to Developer at ___________  
Attn:___________; to the City of Lebanon, Attn: Mayor, 401 S. Meridian Street, Lebanon, Indiana 
46052, with a copy to the Lebanon City Attorney, Robert Schein, Dinsmore & Shohl LLP, 211 N. 
Pennsylvania Street, Suite 1800, Indianapolis, Indiana 46204; and to the Payment Rights Purchaser 
at   , Attn:   , with a copy to  
 . Any party may change its address for notice from time to time by delivering notice to the 
other party as provided above. 

12. Miscellaneous. This Participation Agreement: (a) shall be binding upon, and shall 
inure to the benefit of, the Developer, City, and the Payment Rights Purchaser, and no person 
or entity shall be deemed to be a third-party beneficiary hereof; (b) shall be governed by the 
laws of the State of Indiana; and (c) may be executed in counterparts, each of which shall 
constitute an original, but all of which together shall be a single instrument. 

 
[Signature page follows]
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IN WITNESS WHEREOF, the Developer, City, and the Payment Rights Purchaser have 
executed this Participation Agreement as of the date set forth above. 

 

GM DEVELOPMENT COMPANIES LLC 
 
By:    

Printed:   

Its:    

CITY OF LEBANON, INDIANA 
 
 
By:   

Printed:   

Title:   
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EXHIBIT A 
 

Purchase Price $  
 
 

 

Item 
Number Payee Name and Address 

Purpose of 
Obligation Amount 

 
DEPOSIT OF PAYMENT RIGHTS 
PRICE 

  

1 Payment Rights Purchaser for deposit 
into Project Fund 

Deposit into Project Fund/ 
Project Costs Funding 

$ 

 
 
COSTS TO BE PAID BY CITY 

 
 
 
 

 

1 [Developer Counsel] Developer Counsel Fees $  

2 [Bank Counsel] Payment Rights Purchaser 
Counsel Fees 

$  

3 [BANK] Transaction Fee $  

4 Dinsmore & Shohl LLP Special Tax Counsel Fees $  
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EXHIBIT B 
Disbursement Request 

Disbursement No.:   

Date:   
 
Disbursement Amount: $__________________ 

 
GM Development Companies LLC (“Developer”), pursuant to a public-private agreement 

for the design, construction, operation and transfer of a new fire station (the “BOT Agreement”), 
dated March __, 2025, between GM Development and the City of Lebanon, Indiana (the “City”), 
hereby requests the disbursement of funds in the Disbursement Amount stated above and certifies 
that such amount is in accordance with, where applicable, the attached AIA Document G702 and 
AIA Document G703 and the attached invoices, lien releases and other documentation provided 
in support of this Disbursement Request. 

 
This Disbursement Request shall also constitute representations to the City that, to the best 

of Developer’s knowledge, information, and belief based on adequate on-site inspections to check 
the quality or quantity of the work, the work has progressed to the point indicated and the quality 
of the work is in accordance with the BOT Agreement, subject to: (A) results of subsequent tests 
and inspections; (B) minor deviations correctable prior to completion; and (C) specific reasonable 
qualifications set forth in the certification. The issuance of an application for payment also shall 
constitute a representation that the recap of the expenses summarized in Schedule I attached hereto 
accurately reflects such expenses and that the entities associated with such expenses are entitled to 
payment in the amount certified, or that Developer has already paid such entities and is entitled to 
reimbursement in the amount certified. 

 
 

GM DEVELOPMENT COMPANIES LLC 
 

By:   
 

Printed:   
 

Its:   
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Schedule I 
 

[Narrative summary of expenses included in Disbursement Request] 
 

 
Vendor Amount 
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EXHIBIT C 
Disbursement Instructions 

Pursuant to Subsection 8(a) of the Participation and Purchase Agreement (City of Lebanon, 
Indiana Fire Station #13) executed by and among Developer, City of Lebanon, Indiana (the 
“City”), and [_______]. (the “Payment Rights Purchaser”) dated [______, 2025], City hereby 
directs the Payment Rights Purchaser to make a disbursement of funds from the Project Fund to 
(or for the account of) Developer in accordance with: (a) the Disbursement Request enclosed with 
these instructions; and (b) the terms and conditions of the Participation Agreement. 

All capitalized terms used but not defined in these instructions shall have the meanings 
ascribed to such terms in the Participation Agreement. 

CITY OF LEBANON, INDIANA 
 
 

By:   
 

Printed:   
 

Title:   
 

Date:   


